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IN THE SUPREME COURT OF THE STATE OF IDAHO

JEBB HUSKINSON and BRANDIE
HUSKINSON, a married couple

)
)
)
PLAINTIFFS)
RESPONDENTS
)
)
VS
)
)
LYNN C NELSON, JR and JANA NELSON)
a married couple
)
)
DEFENDANTS)
APPELLANTS
)

SUPREME Court NO. 38066
CASE NO.CV-2010-82

CLERK'S RECORD ON APPEAL

Appeal from the District Court of the 7th Judicial District of the State ofidaho, in and for
THE
COUNTY OF MADISON
GREGORYS.ANDERSON
DISTRICT JUDGE
Hyrum Erickson
RIGBY ANDRUS & RIGBY
25 North Second East
Rexburg, ID 83440

C Timothy Hopkins
HOPKINS RODEN CROCKETT
HANSEN & HOOPES
PO Box 51219
Idaho Falls, ID 83405-1219
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Seventh Judicial District Court - Madison County

Time: 09:09 AM

ROA Report

Page 1 of 3

Case: CV-2010-0000082 Current Judge: Gregory S. Anderson
Jebb Huskinson, etal. vs. Lynn C Nelson, etal.

Jebb Huskinson, Brandie Huskinson vs. Lynn C Nelson, Jana Nelson
Date

Code

User

2/8/2010

NCOC

LORI

New Case Filed - Other Claims

Gregory W l\/loeller

APER

LORI

Plaintiff: Huskinson, Jebb Appearance Hyrum D
Erickson

Gregory W Moeller

APER

LORI

Plaintiff: Huskinson, Brandie Appearance Hyrum
D Erickson

Gregory W Moeller

LORI

Filing: A - All initial civil case filings of any type not Gregory W l\/loeller
listed in categories B-H, or the other A listings
below Paid by: Erickson, Hyrum D (attorney for
Huskinson, Brandie) Receipt number: 0022931
Dated: 2/8/2010 Amount: $88.00 (Check) For:
Huskinson, Jebb (plaintiff)

SMIS

GWEN

Summons Issued

Gregory W Moeller

ACSR

GWEN

Acceptance Of Service

Gregory W Moeller

GWEN

Gregory W Moeller
Filing: 11 - Initial Appearance by persons other
than the plaintiff or petitioner Paid by: Hopkins,
C Timothy (attorney for Nelson, Lynn C) Receipt
number: 0023598 Dated: 3/9/2010 Amount:
$58.00 (Check) For: Nelson, Lynn C (defendant)

GWEN

Filing: K3 - Third party complaint - This fee is in
Gregory W Moeller
addition to any fee filed as a plaintiff initiating the
case or as a defendant appearing in the case.
Paid by: Hopkins, C Timothy (attorney for Nelson,
Lynn C) Receipt number: 0023598 Dated:
3/9/2010 Amount: $14.00 (Check) For: Nelson,
Lynn C (defendant)

RECO

GWEN

Reply To Counterclaim

Gregory W Moeller

3/9/2010

APER

GWEN

Defendant: Nelson, Lynn C Appearance C
Timothy Hopkins

Gregory W Moeller

4/12/2010

MOTN

GWEN

Motion for Summary Judgment

Gregory W Moeller

BREF

GWEN

Brief in Support of Motion for Summary
Judgment

Gregory W Moeller

AFFD

GWEN

Affidavit of Ada Greene

Gregory W Moeller

AFFD

GWEN

Affidavit of Stanley Sutton

Gregory W Moeller

AFFD

GWEN

Affidavit of Lynn C Nelson

Gregory W Moeller

AFFD

GWEN

Affidavit of Glenna Mcculloch

Gregory W Moeller

HRSC

LORI

Hearing Scheduled (Motion 05/24/201 O 10:00
AM) Motion for Summary Judgment

Gregory W Moeller

COl'JT

ANGIE

Continued (Motion 06/14/2010 10:00 AM)
Motion for Summary Judgment

Gregory W Moeller

2/19/2010
3/8/2010

5/4/2010

5/5/2010

5/10/2010

5/28/2010

Judge

C/)

z

0

f--<

ORDR

JEN

Order of Disqualification

Gregory W Moeller

NOTH

GWEN

Notice Of Hearing

Gregory W Moeller

<C

AFFD

GWEN

Affidavit of Blair Grover

Gregory W Moeller

0

DISF

GWEN

Disqualification Of Judge - Self

Gregory S. Andersor

OASI

GWEN

Order Of Assignment Copy File Sent

Gregory S. Andersor

r.i:l
t"""

MOTN

GWEN

Motion for Summary Judgment

Gregory S. Andersor
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Jebb Huskinson, etal. vs. Lynn C Nelson, etal.

Jebb Huskinson, Brandie Huskinson vs. Lynn C Nelson, Jana Nelson
Date

Code

User

5/28/2010

BREF

GWEN

Brief in Supprot of Plaintiffs Motion for Summary Gregory S. Anderson
Judgment

AFFD

GWEN

Affidavit of Jebb Huskinson

Gregory S. Anderson

AFFD

GWEN

Affidavit of Norman B Erickson

Gregory S. Anderson

6/2/2010

HRVC

ANGIE

Hearing result for Motion held on 06/14/2010
10:00 AM: Hearing Vacated Motion for
Summary Judgment

Gregory W Moeller

6/10/2010

HRSC

KRIS

Hearing Scheduled (Summary Judgment
07/08/2010 03:00 PM)

Gregory S. Anderson

6/11/2010

NOTH

GWEN

Notice Of Hearing

Gregory S. Anderson

6/22/2010

BREF

GWEN

Reply Brief in Support of defendants' Motion for
Summary Judgment and in Opposition to
Plaintiffs Motion for Summary Judgment

Gregory S. Anderson

6/24/2010

BREF

GWEN

Plaintiffs Answering Brief in Opposition to
defendant's Motion for Summary Judgment

Gregory S. Anderson

7/1/2010

BREF

GWEN

Reply Brief in Supprot of Plaintiffs Motion for
Sumamry Judgment

Gregory S. Anderson

7/8/2010

MINE

ANGIE

Minute Entry
Gregory S. Anderson
Hearing type: Summary Judgment
Hearing date: 7/8/2010
Time: 3:36 pm
Courtroom: Brent J. Moss District Court
Court reporter:
Minutes Clerk: Angie Wood
Tape Number:
Party: Brandie Huskinson, Attorney: Hyrum
Erickson
Party: Jebb Huskinson, Attorney: Hyrum Erickson
Party: Lynn Nelson, Attorney: C Hopkins

8/4/2010

MEMO

GWEN

Memorandum Decision RE: Motions for Summary Gregory S. Anderson
Judgment

,IDMT

GWEN

Judgment RE: Motions for Summary Judgment

Gregory S. Anderson

STAT

GWEN

STATUS CHANGED: closed

Gregory S. Anderson

APSC

GWEN

Appealed To The Supreme Court

Gregory S. Anderson

GWEN

Filing: L4 - Appeal, Civil appeal or cross-appeal to Gregory S. Anderson
Supreme Court Paid by: Hopkins, C Timothy
(attorney for Nelson, Lynn C) Receipt number:
0027962 Dated: 9/16/2010 Amount: $101.00
(Check) For: Nelson, Lynn C (defendant)

9/15/2010

9/16/2010

9/22/2010

GWEN

REQT

GWEN
GWEN

Judge

Miscellaneous Payment: For Making Copies Of
Gregory S. Anderson
Transcripts For Appeal Per Page Paid by:
Hopkins roden Receipt number: 0027963 Dated:
9/16/2010 Amount: $100.00 (Check)
Request for Additional Record

Gregory S. Anderson

Miscellaneous Payment: For Making Copies Of
Transcripts For Appeal Per Page Paid by: Rigby
Andrus Receipt number: 0028136 Dated:
9/22/2010 Amount: $21.25 (Check)

Gregory S. Anderson
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Date

Code

Judge

User

9/29/2010

GWEN

Amended Notice of Appeal

Gregory S. Anderson

11/26/2010

GWEN

Due Dates

Gregory S. Anderson

GWEN

Transcript Filed

Gregory S. Anderson

1/31/2011
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Hyrum Erickson, ISBN 7688
RIGBY, ANDRUS & RIGBY, Chartered
Attorneys at Law
25 North Second East
Rexburg, Idaho 83440
Telephone: 208-356-3633

FEB

-a 2mo l(g

, _ . -·--·-- ..

I

. ··----l

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO IN AND FOR THE COUNTY OF MADISON

JEBB AND BRANDIE HUSKINSON, a
married couple,

)
)

Case No. CV-2010-

'I)l-,

)

Plaintiff,

)

COMPLAINT

)
V.

)

)

LYNN C. NELSON, JR. AND JANA
NELSON, a married couple;

)
)

FEE CATEGORY: A.1
FEE: 88.00

)

Defend ant.

)
)
)

COME NOW, JEBB AND BRANDIE HUSKINSON, by and through their attorney of
record, Hyrum Erickson of Rigby, Andrus, & Rigby, Chtd., and state and allege as follows:
General Allegations
1. Plaintiffs, JEBB AND BRANDIE HUSKINSON, (hereinafter Plaintiffs) are a married

couple residing in Madison County, Idaho.
2. Defendants, LYNN C. NELSON, JR. AND JANA NELSON, (hereinafter Defendants)
are a married couple residing in Madison County, Idaho.

COMPLAINT
PAGE 11

)

3. Plaintiffs own a parcel of land in Madison County more fully described in a warranty
deed dated February 6, 2009, recorded as instrument number 351674 in Madison County Idaho,
and attached as Exhibit "A".
4. Defendants own property adjacent to Plaintiff's parcel and more fully described in the
warranty deed dated November 10, 1988, and recorded as instrument number 227459 in Madison
County, Idaho, and attached as Exhibit "B".

Count I - Quite Title
5. Defendants claim an interest and estate in Plaintiffs' property described in Exhibit "A"
that is adverse to Plaintiffs.
6. Defendants' claim is without any right whatever, and Defendants have no right, estate,
title, lien, or interest in or to the property, or any part thereof.

Count II -Trespass
7. Plaintiffs reallege all of the allegations 1 through 6 above.
8. Defendants have entered onto Plaintiffs' land and interfered with their right of
possession.

Count III - Ejection
9. Plaintiffs reallege all of the allegations 1 through 8 above.
10. Plaintiffs are entitled to possession of their parcel.
11. Defendants are currently in possession of a portion of the Plaintiffs' parcel.

Prayer for Relief
WHEREFORE, Plaintiffs pray for judgment against Defendants as follows:

COMPLAINT - Page 2
COMPLAINT
PAGE 12

)

1. Defendants be required to set forth the nature of their claim to the described real
property;
2. All adverse claims to such real property be determined by a decree of this Court;
3. The decree declare that Plaintiffs own in fee simple and are entitled to quiet and
peaceful possession of the real property described in their deeds, and that Defendants have no
interest in said real property;
4. The decree permanently enjoin Defendants from asserting any adverse claim to
Plaintiffs' title to the property;
5. The decree award Plaintiffs damages for Defendants' trespass in an amount to be
proven at trial;

6. The decree order Defendants to vacate Plaintiffs' property;
7. The decree award Plaintiffs costs and fees of the trial of this claim, and any other relief
to which the Plaintiffs are justly entitled.
DATED this

th
'l_ day of 'r-ebru4(1' / , 2010.

C'Ol\ADT A TNT • Pa!Ze

COl\1PLAINT
PAGE 13

3

•

•

)

.

STATE OF IDAHO.

)

Cowi1y oi Madison

"·)

JEBB HUSKINSON, ocing Ftt11

duly,,....,._ dcpooc, and sa~

That he Is• Plalutiff In lhe f0tcgoing KSion: 1/111 he h•s rod lhe f0tcgo;ng complaint ml

know• I.he con1cn1& lb<r<Of, and a, to 1ho man.,. and lhinp alleged. 11ff'i.1J11 believes lhe umc u,
be true.

SUBSCRIBED AND SWORN To before me lhis :S"'d•y of i,J,

2010.

N~d~~

Residing 01:.'.;lr. A , ~
My Commission Expire>:(,. Z'(, ZOI/

.C0~1PLA1NT.
··-·· . Pnge 4
COMPLAINT

PAOE I~

)

Attachment "A"

COMPLAINT
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L.\.

Microfile No. 351674
6 DAY FEB 2009
At 04 O'Clock 44 M
MARILYN RASMUSSEN
MADISON CO RECORDER
Fee$6.00
NChandler
Deputy
Recorded at Request of
ALLIANCE TITLE - REXBURG

ALLIANCE
TITLE

ESCROW

!!.

CO fl~.

WARRANTYDEED
Order No.:3040918912ET

FOR VALUE RECEJVED
Donald D. Erickson and Kelle Ericlcson, Husband and Wife

the grantor(s), do(es) hereby grant, bargain, sell and convey unto

Jebb Huskinson and Brandie Huskinson, Husband and Wife
whose current address is

566 Legacy Lo. Rexb~, ID 83440
the grantee(s), the following described premises, in Madison County, Idaho, TO WIT:

See attached legal description

~7'm ' cing at the Southea;t corner of Section 31, Township 5 North, Range 40 _i:=3i1--U+les1;!Vlet-idian, IVla 1so
~ -Wlttl Idaf10, anti ru1111i11g thence \Vest 45-1-.U0 rec~h,ng-the Scctwn lira:-;
thence Nortl1 788.90 feel, (m~-i1Ftess--LL the South Iiuc
J+e-;hfnle~Briggs prop1:rlyl as sl1nw11 011
Document recorded as fnslrument No. 329
1 tflie_ppint of beginning; and running thence

North 89°59'01" East 70.04
, ence South 89°59'39" ~
t· thence South 00°17'09"
East 161.36 fe
a fence line; thence West 270.35 feet; thence North 161. ~
to
omt of Beginning. Subject to all existing and new casements.

TO HAVE AND TO HOLD the said premises, with their appurtenances unto the said Grantee, heirs and assigns
forever. And the said Granter does hereby covenant to and with the said Grantee(s), that (s)he is/are the owner(s) in
fee simple of said premises; that they are free from all encumbrances Except Current Year Taxes, conditions,
covcnanls, restrictions, reservauons, casements, rigl1ts and rights of way, apµarc11t or ofrecorc:
And that (s)he will warrant and defend the same from all lawful claim.s whatsoever.

Stole of ID
County of Madison
On this /,,,

)
)ss.
)

day of February, in lhe year 2009 before me, a Notary Public in and for said state, personally appeared

DonaldIiErickson and Kelle Erickson known or identified to me to be the person whose namt! is subscribed to tht!

within instrument and acknowledged to me that he/she/they executed the same.
IN WITNESS WHEREOF I have hereunto set my hand and offixe

Residing in Fremont County
Commission Expires: 6-21-2011

COMPLAINT
PAGE 16

351674

Order No.: 3040918912ET
LEGAL DESCRIPTIO~

EXHIBIT 'A'

Parcel 1
Commencing at the Southeast corner of Section 31, Township 5 North, Range 40 East, Boise
Meridian, Madison County, Idaho, and running thence West 454.00 feet along the Section line;
tl1ence North 788.90 feet, (more or less to the South line of the James Briggs property, as shown on
Document recorded as Instrument No. 329890) the true point of beginning; and running thence
North 89°59'01" East 70.04 feet; thence South 89°59'39" East 199.51 feet; thence South 00°17 '09"
East 161.36 feet along a fence line; thence West 270.35 feet; thence North 161.36 feet more or less
to the Point of Beginning.
Parcel 2
Together with an ingress and egress as delineated on a survey recorded on April 4, 2007, as
instrument number 336337, in the records of Madison County, Idaho.

COMPLAINT
PAGE 17

351674

Attachment "B"

COMPLAINT
PAGE 18

~---~------·)L___. . . ._,·_·.,__,_::_>_t:_r _·______P_u_iui_t_sllED
__
BY

ST AMERICA!l TITLE CO.

WARRANTY DEED
.-, ~-'

For Valuo Received
Chester"G. Nelson

//'

t"he QTJU\t.or

4.0E;

".:·.-·-:-

(!">'7459

Stal• ~(\d.l,o
co··.ty al MJdl10r,,

" ,•

11,,...i.1

\ SS

urH•, Nov

·

14

,see
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rKG' dod
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HOPKINS RODEN CROCKETT
HANSEN & HOOPES, PLLC
C. Timothy Hopkins, ISBN 1064
Sean J. Coletti, ISBN 7199
428 Park A venue
P.O. Box 51219
Idaho Falls, ID 83405-1219
Telephone: 208-523-4445
Counsel for Defendants

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STA TE OF IDAHO, IN AND FOR THE COUNTY OF MADISON
JEBB HUSKINSON and BRANDIE
HUSKINSON, a married couple,

Case No. CV-2010-82

Plaintiff,
ANSWER AND COUNTERCLAIM
V.

LYNN C. NELSON, JR. and JANA
NELSON, a married couple,

Fee Category: I. l; K.3
Fee: $58.00; $14.00

Defendants.

COME NOW the Defendants, Lynn C. Nelson, Jr. and Jana Nelson, a
married couple, by and through their counsel of record, Hopkins Roden Crockett Hansen
& Hoopes, PLLC, and in answer to the allegations of the Complaint on file herein, admit,
deny and allege as follows:

ANSWER AND COUNTERCLAIM
PAGE20

FIRST DEFENSE
Plaintiffs' Complaint fails to state a claim against Defendants upon which
relief can be granted.
SECOND DEFENSE
Defendants deny each and every allegation of the Complaint not
specifically admitted, and otherwise answer as follows:
THIRD DEFENSE
1.

Defendants admit the allegations of paragraph 1.

2.

Defendants admit the allegations of paragraph 2.

3.

Defendants are without sufficient information to form a belief as to

the truth of the allegations of paragraph 3.
4.

Defendants admit that they own the real property described on

Exhibit Band admit that that property has a common boundary with real property
allegedly owned by Plaintiffs, but except as so admitted, Defendants deny the allegations
of paragraph 4.
COUNT I - Quiet Title
5.

Defendants allege that they own property which Plaintiffs claim an

interest and estate in as described in Exhibit A, and that the interests of Plaintiffs'
claimed in said property are adverse to Defendants' interest, but except as so alleged and
admitted, Defendants deny the allegations of paragraph 5.
6.

Defendants deny the allegations of paragraph 6.

ANSWER AND COUNTERCLAIM
PAGE21

/)
COUNT II - Trespass
7.

Defendants reallege their answers to the allegations of paragraphs 1

through 6 herein as if their answers were here set forth in full.
8.

Defendants deny the allegations of paragraph 8.
COUNT III - Ejection

9.

Defendants reallege their answers to the allegations of paragraph 1

through 8 herein as if their answers were here set forth in full.
10.

Defendants deny the allegations of paragraph 10.

11.

Defendants admit that they are currently in possession of a portion of

a real property which Plaintiffs claim as their own; but except as so admitted, Defendants
deny the allegations of paragraph 11.

AFFIRMATIVE DEFENSES
First Affirmative Defense
Plaintiffs are es topped to deny Defendants' superior interest in the property
which is the subject of this litigation, based upon notice at the time Plaintiffs purchased
the property of the true and correct boundaries between Defendants' property and the
property currently occupied by Plaintiffs.
Second Affirmative Defense
Plaintiffs' claims herein are barred by the equitable doctrine oflaches.

ANSWER AND COUNTERCLAIM
PAGE22

)
COUNTERCLAIM
COME NOW the Defendants and for counterclaim against the Plaintiffs,
complain and allege as follows:
COUNT ONE
1.

That at all times pertinent hereto Defendants have been and are

private individuals and residents of Madison County, Idaho.
2.

That at all times pertinent hereto Plaintiffs have been and are private

individuals and residents of Madison County, Idaho.
3.

That on or about 1947 the Defendant Lynn C. Nelson, Jr.'s

grandfather purchased that certain real property located in Madison County, Idaho, more
particularly described on Exhibit A which is attached hereto and made a part hereof.
4.

That on or about June 23, 1952, Lynn C. Nelson, Jr.'s uncle, Chester

G. Nelson, purchased from his father that certain real property located in Madison
County, Idaho, which is more particularly described on Exhibit A attached hereto and
made a part hereof.
5.

That on or about November 10, 1988 the Defendant, Lynn C.

Nelson, Jr. and his wife Jana, purchased that certain real property described on Exhibit A
attached hereto and made a part hereof, from his uncle, Chester G. Nelson.
6.

That that certain real property acquired by the Defendant Lynn C.

Nelson, Jr. from his uncle Chester G. Nelson, borders the property alleged to be owned
by Plaintiffs herein and is separated therefrom by a boundary fence running north and
south, and west of, adjacent and parallel to. the Lenroot canal. That the north and south
ANSWER AND COUNTERCLAIM
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fence line dividing the Defendants' property from the Plaintiffs' property, has been in
place since at least 194 7 when the Defendants' property was originally acquired by
Defendants' grandfather from Henry Erickson, said boundary fence having been treated
by all successive owners of the adjacent properties as the true boundary line separating
their properties.
7.

That at all times since 1947 what is now Defendants' property has

been farmed up to the north-south boundary fence which divides Defendants' property
from Plaintiffs' property.
8.

That no one at any time seriously questioned the existing north-south

fence line as being the lawful boundary line between the Plaintiffs' and Defendants'
properties until Plaintiffs did so in 2009.
9.

That because of the long period of acquiescence as to the boundary

fence constituting the boundary between the respective properties, being a period of more
than 60 years, the north-south boundary fence separating the parties' properties represents
the boundary by agreement.
10.

That that certain property lying west of the north-south boundary

fence, described hereinabove marked in yellow and generally represented on Exhibit B
attached hereto and made a part hereof, having been treated as the property of Defendants
and their predecessors; title to that property lying west of said boundary fence should be
quieted in the Defendants as against all other persons.
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ATTORNEY'S FEES
It has been necessary for Defendants to retain the services of Hopkins
Roden Crockett Hansen & Hoopes to defend their interests in the above entitled action
and to prosecute their counterclaim herein, and Defendants should be awarded their costs
of suit and attorney's fees incurred herein in accordance with the provisions of Idaho

Code § 12-120(3), § 12-121, and all other applicable laws.
WHEREFORE, Defendants pray the judgment, order and decree of this
Court as follows:
1.

That Plaintiffs Complaint herein be dismissed and that they take

nothing thereby;
2.

That judgment quieting title to that certain property lying west of the

said north-south boundary fence be entered in favor of Defendants;
3.

That Defendants be awarded their costs of suit and attorney's fees

incurred herein; and,
4.

That Defendants be awarded such other and further relief as the

Court may deem just and equitable.
DATED this

51~
'

day of March, 2010.
HOPKINS RODEN CROCKETT
HANSEN & HOOPES, PLLC

By1.rLZH!/l h~
Attorneys for Defendants
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VERIFICATION

STATE OF IDAHO
County of Bonneville

)
) ss.
)

Lynn C. Nelson, Jr., being first duly sworn, deposes and says:
That he is one of the Defendants in the above-entitled action; that he has
read the above and foregoing Answer and Counterclaim and knows the contents thereof;
and that he believes the facts therein stated to be true.

«~

C.

Lynn C. Nelson, Jr.

SUBSCRIBED AND SWORN to before me this

6~ dayof

March, 2010.

42.l714tl~
Notary Public forjd~o
Residing at: / ~ ~
My Commission Expires:

'-///-3//S-
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CERTIFICATE OF SERVICE BY MAIL, HAND DELIVERY
ORF ACSIMILE TRANSMISSION
I hereby certify that a true and correct copy of the foregoing document was
on this date served upon the persons named below, at the addresses set out below their
name, either by mailing, hand delivery, or by telecopying to them a true and correct copy
of said document in a properly addressed envelope in the United States mail, postage
prepaid; by hand delivery to them; or by facsimile transmission.
DATED this

~

day ofMarch, 2010.
HOPKINS RODEN CROCKETT
HANSEN & HOOPES, PLLC

Hyrum Erickson, Esq.
RIGBY, ANDRUS & RIGBY, Chartered
Attorneys at Law
25 North Second east
Rexburg, ID 83440
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U.S. Mail
Overnight Delivery
Hand Delivery
Facsimile

EXHIBIT A

I
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FUHllISliED llY FIRST AMERICAH TITLE CO.

WAR. . NTY DEED
For Valuti Roceived
Chester G. Nelson
the STantor

, does hereby grant, bargain, sell, Md convey unto

Lynn C. Nelson Jr. and Jana Nelson, his Wife

the grantees , the following described premises, to.wit:

The West 866 feet of the sE 4 sE 4 of section 31; T5N;
B.M.: Madison county, Idaho deed of record number 195922 LESS
the ·t!ollowing---desc::tibec!:-propert.y:
Beginning at a point that is N89°47 1 56"E a distance of
545.77 feet 4 aiing the 1/16 line from the Northwest coiner of
the said SE SE of section 31, and running thence N89 47 1 56 11 E·
along
ssid
1/16
line a distance
of
.325.00
feet;
the9cesoo
00'10 11 E
a
distance of 443.00
feea;
thence
1
11
N46 14 48 W a distance of 100.31 feet
thence N38 42 1 22 11w a
distance Of 116.49 feea; thence N7 636 1 04 11W a distance of
81.37 fees; thence 688 35'55"W a distance Of 164.03 feet;
thence Nl 23 1 27 11 W a distance of 205.00 feet to the point of
beginning.
Less county road right of way of approximately 10 feet along
the North side Of said property.
contains 2.06 acres more or lass. With 1 share of the Lenroot 9anal to.

Basis of Bearing line between sou~heast section corner
East Quarter corner is North as per G.L.O,survey,

and:

Together with 12 shares of the Lenroot Canal company for water rights.

TO HAVE AND TO HOLD the said premises, with their appurtena.nc:es unto the said Grantees ,
and
their heirs and assigns forever. And the aald Grantor
dtt!Sl hereby covenant to ~d
with tho sa.id Gron~ s , that he
is
the o wncr in fee 11imple w. said premi~; that aa.id
premises are froo from all incumbrances o:xcept 118 hereinn.bove set forth and that he will warrant and
defend the same from all lawful claims whatsoever.
Dated:
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Hyrum Erickson, ISBN 7688
RIGBY, ANDRUS & RIGBY, Chartered
Attorneys at Law
25 North Second East
Rexburg, Idaho 83440
Telephone: 208-356-3633
Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO IN AND FOR THE COUNTY OF MADISON

JEBB HUSKINSON AND BRANDIE
HUSKINSON, a married couple,
Plaintiff,
V.

LYNN C. NELSON, JR. AND JANA
NELSON, a married couple;
Defendant.

)
)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV-2010-82

REPLY TO COUNTERCLAIM

COME NOW, JEBB HUSKINSON AND BRANDIE HUSKINSON, by and through
their attorney of record, Hyrum Erickson of Rigby, Andrus, & Rigby, Chtd., and in answer to the
Counterclaim on file herein, admit and deny as follows:
1. Plaintiffs admit the allegations in paragraph 1.
2. Plaintiffs admit the allegations in paragraph 2.
3. Plaintiffs are without sufficient information to form a belief as to the truth of the
allegations of paragraph 3.

REPLY TO COUNTERCLAIM- Page 1
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4. Plaintiffs are without sufficient information to form a belief as to the truth of the
allegations of paragraph 4.
5. Plaintiffs are without sufficient information to form a belief as to the truth of the
allegations of paragraph 5.
6. Plaintiffs admit Defendants' property borders Plaintiffs' property. Plaintiffs admit that
the fence referenced in paragraph 6 has been in place since at least 194 7. Plaintiffs deny all other
allegations in paragraph 6.
7. Plaintiffs are without sufficient information to form a belief as to the truth of the
allegations in paragraph 7 and on that basis deny the allegations.
8. Plaintiffs deny allegations in paragraph 8.
9. Plaintiffs deny the allegations in paragraph 9.
10. Plaintiffs deny allegations in paragraph 10.
11. Plaintiffs are without sufficient information to form a belief as to the truth of the
allegations in the paragraph entitled "Attorney Fees" and on that basis deny the allegations.
DATED this 8TH day of March, 2010.
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CERTIFICATE OF SERVICE BY MAIL, HAND DELIVERY
ORFACSIMILE TRANSMISSION
I hereby certify that a true and correct copy of the foregoing document was on this date
served upon the persons named below, at the addresses set out below their name, either by mailing, hand delivery or by telecopying to them a true and correct copy of said document in a
properly addressed envelope in the United States mail, postage prepaid; by hand delivery to
them; or by facsimile transmission.
DATED this 8th day of March, 2010.
RIGBY ANDRUS & RIGBY, Chartered

~~~

Hy
C. Timothy Hopkins
Hopkins Roden
P.O. Box 51219
Idaho Falls, ID 83405
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[ 0Mail
[ ] Hand Delivery
[ ] Facsimile

)

HOPKINS RODEN CROCKETT
HANSEN & HOOPES, PLLC
C. Timothy Hopkins, ISBN I 064
Sean J. Coletti, ISBN 7199
428 Park Avenue
P.O. Box 51219
Idaho Falls, ID 83405-1219
Telephone: 208-523-4445
Counsel for Defendants

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF MADISON
Case No. CV-2010-82

JEBB HUSKINSON and BRANDIE
HUSKINSON, a married couple,
Plaintiffs,

MOTION FOR SUMMARY
JUDGMENT

V.

LYNN C. NELSON, JR. and JANA
NELSON, a married couple,
Defendants.
COME NOW the Defendants, LYNN C. NELSON, JR. and JANA
NELSON, by and through their attorneys C. Timothy Hopkins and Sean J. Coletti of the

finn HOPKINS RODEN CROCKETT HANSEN AND HOOPES, PLLC, and pursuant to Idaho

I
MOTION FOR SUMMARY JUDGMENT
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Rules of Civil Procedure Rule 56 move for Summary Judgment on the basis of boundary
by agreement or acquiescence.
This Motion is based upon the Brief in Support of Motion for Summary
Judgment and the accompanying Affidavits filed in conjunction with this Motion,
together with the pleadings and papers on file herein.
Defendants request an opportunity to present oral argument in support of
the Motion.

DATED this ~ a y of April, 20 l 0.

HOPKINS RODEN CROCKETT
HANSEN & HOOPES, PLLC

By:

42..n t!J,1 ~

C. Timothy Hopt{s

By:"~~qw£ZJ
n
J. Coletti
Attorneys for Defendants
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CERTIFICATE OF SERVICE BY MAIL, HAND DELIVERY
ORF AC SIMILE TRANSMISSION
I hereby certify that a true and correct copy of the foregoing document was
on this date served upon the persons named below, at the addresses set out below their
name, either by mailing, hand delivery or by telecopying to them a true and correct copy
of said document in a properly addressed envelope in the United States mail, postage
prepaid; by hand delivery to them; or by facsimile transmission.
DATED this q/-hday of April, 2010.

•

Hyrum Erickson, Esq.
RIGBY, ANDRUS & RIGBY, CHTD.
25 North Second East
Rexburg, Idaho 83440
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U.S. Mail
Overnight Delivery
Hand Deli very
Facsimile

)

)

HOPKINS RODEN CROCKETT
HANSEN & HOOPES, PLLC
C. Timothy Hopkins, ISBN 1064
Sean J. Coletti, ISBN 7199
428 Park A venue
P.O. Box 51219
Idaho Falls, ID 83405-1219
Telephone: 208-523-4445
Counsel for Defendants

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF MADISON
JEBB HUSKINSON and BRANDIE
HUSKINSON, a married couple,

Case No. CV-2010-82

Plaintiffs,
BRIEF IN SUPPORT OF MOTION
FOR SUMMARY JUDGMENT

V.

LYNN C. NELSON, JR. and JANA
NELSON, a married couple,
Defendants.
COME NOW the Defendants, LYNN C. NELSON, JR. and JANA
NELSON (the "Nelsons"), by and through their counsel of record, the law firm of
Hopkins Roden Crockett Hansen & Hoopes, PLLC, Idaho Falls, Idaho, and pursuant to
I.R.C.P. 56(c) submit this Brief in Support of their Motion for Summary Judgment.

FACTS
In 1947, Defendant Lynn C. Nelson's grandfather, George F. Nelson,
purchased certain real property located in Madison County, Idaho, the legal description of
BRlEF IN SUPPORT OF MOTION FOR SUMMARY
JUDGMENT
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which is attached hereto, and marked as Exhibit A. On or about June 23, 1952, Lynn C.
Nelson's uncle, Chester G. Nelson, purchased that same property from his father. On
November 10, 1988, Defendants Lynn C. Nelson and Jana Nelson (the "Nelsons")
purchased the property from Chester G. Nelson. Chester Nelson has since deceased.
In 2009 Plaintiffs Jebb and Brandie Huskinson (the "Huskinsons")
purchased real property which borders the Nelson property on the east. Affidavit of Lynn

Nelson; Reply to Counterclaim, ,i 6. A fence, which has been in place in its current
location since at least 1947, divides the Nelson and Huskinson properties. Reply to

Counterclaim, ,i 6; Affidavit of Lynn Nelson. The fence runs north and south, west of,
adjacent and parallel to the west bank of the Lenroot Canal. See Affidavit ofLynn Nelson.
A map showing the fence line marked in orange is attached hereto as Exhibit B. No one
has been located who knows who built the fence, when it was constructed, or for what
purpose. Since purchasing their property the Nelsons, and at least since 1947 their
predecessors in interest, have fanned all of their property up to the fence line. Affidavit of

Lynn Nelson. Lynn Nelson has always understood that the fence line represents the
boundary between his property and the Huskinsons' property. Affidavit of Lynn Nelson.
Long-time residents of the area, and neighbors of the Nelsons, confirm the
long and undisturbed existence of the fence line between the Nelson and Huskinson
properties. Glenna McCulloch, 82, the sister of Chester G. Nelson, states that her brother
Chester continuously farmed his property up to the west side of the fence line which
divided his property from the property currently owned by the Huskinsons. Affidavit of

BRIEF IN SUPPORT OF MOTION FOR SUMMARY
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Glenna McCulloch. McCulloch and her family would help Chester work on his property
by hauling hay and running a wagon to bring hay in from the field. In all the time that
Chester owned the property, McCulloch never heard, or heard of, any dispute regarding
the fence line that served as the boundary between the Nelson property and the
neighboring property now belonging to the Huskinsons. Id.
Between September 1977 and January 1996, Stanley Sutton, 76, owned
land just north of that currently owned by the Huskinsons. Affidavit of Stanley Sutton.
Sutton ran a store on the property and used the remainder for pasture ground. He used his
property up to the fence which divided his property from the Nelson property. Sutton
likewise always understood that the boundary between the Nelson property and Sutton's
property was the existing fence line. Sutton's understanding in this respect was never
challenged. Id.
Ada Greene, 71, a neighbor who lives across the street from the Nelsons,
has lived in the area of the Lenroot Canal for her entire life. Affidavit ofAda Greene. As
a girl, Greene would swim in the canal by the fence line which divides the Nelson and
Huskinson properties. Currently she uses water from the canal for irrigation of her
property. Greene has always remembered the fence line on the east side of the Nelson
property as being the property line. Id.
The Huskinsons admit that the fence line dividing their property from that
of the Nelsons has been in place since at least 194 7. Reply to Counterclaim, ,r 6.
Nevertheless, on February 8, 2010, the Huskinsons brought this action against the
BRIEF IN SUPPORT OF MOTION FOR SUMMARY
JUDGMENT
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Nelsons for Quiet Title, Trespass, and Ejection. See Complaint. Specifically, the
Huskinsons now claim that they own certain real property on the Nelsons' side of the
fence which divides the properties. Id. The Nelsons counterclaimed on March 5, 2010
for the purpose of quieting title to the property claimed by the Huskinsons, based on the
legal doctrine of boundary by agreement and acquiescence. See Answer and

Counterclaim.
STANDARD OF REVIEW

Summary judgment is appropriate if the evidence shows "that there is no
genuine issue as to any material fact and that the moving party is entitled to judgment as
a matter oflaw." IDAHO R. Crv. P. 56(c). Once the moving party makes a prima facie
showing that summary judgment is appropriate under Rule 56, the moving party's burden
is discharged. The burden of going forward then shifts to the non-moving party to show,
by affidavit or otherwise, that there is a genuine issue for trial. Sherer v. Pocatello Sch.

Dist., 143 Idaho 486, 148 P.3d 1232, 1235 (2006). While the presence of unresolved
issues of material fact precludes summary judgment, the presence of factual issues which
are immaterial does not. See Cristo Viene Pentecostal Church v. Paz, 144 Idaho 304, 160
P.3d 743, 746 (2007). Likewise, a mere scintilla of evidence or only slight doubt is not
sufficient to create a genuine issue of material fact. Blickenstaff v. Clegg, 140 Idaho 572,
577, 97 P.3d 439 (2004). The Court views the facts and inferences in the record in favor
of the non-moving party. Cafferty v. State, Dept. ofTransp., Div. of Motor Vehicle

Services, 144 Idaho 324, 160 P.3d 763, 766 (2007).

BRJEF IN SUPPORT OF MOTION FOR SUMMARY
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ARGUMENT
The fence line between the Nelson and Huskinson properties
constitutes a boundary by agreement.
Boundary by agreement consists of two elements: (1) an uncertain or
disputed boundary, and (2) a subsequent agreement fixing the boundary. Teton Peaks
Inv. Co., LLC v. Ohme, 146 Idaho 394, 398, 195 P.3d 1207 (2008); Luce v. Marble, 142

Idaho 264, 271, 127 P.3d 167 (2005). The first element may be satisfied by "[i]gnorance
of what is later deemed to be the true boundary." Luce, 142 Idaho at 271. The agreement
may be either express, or implied through the behavior of the parties. Id. A boundary
which has been fixed through agreement or acquiescence is binding upon successors in
interest with notice. Id.
The law of boundary by agreement establishes two presumptions:
For nearly a century it has been the law of this state
that evidence of a long established fence creates two
presumptions. First, when a fence line has been erected, and
then coterminous landowners have treated that fence line as
fixing the boundary between their properties "for such a
length of time that neither ought to be allowed to deny the
correctness of its location" the law presumes an agreement
fixing that fence line as the boundary.... Second, coupled
with the long existence and recognition of a fence as a
boundary, "the want of any evidence as to the manner or
circumstances of its original location, the law presumes that it
was originally located as a boundary by agreement because of
uncertainty or dispute as to the true line."
Id. at 271-72 (internal citations omitted). Legal descriptions which show that the fence is

not the true property line do not serve to rebut these presumptions, and, therefore, do not
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create genuine issues of material fact. Teton Peaks Inv. Co., LLC v. Ohme, 146 Idaho
394, 398, 195 P.3d 1207 (2008).
In Teton Peaks Inv. Co., LLC v. Ohme, the Court held that a fence line
which had been in its location for over 60 years constituted a boundary by agreement.
146 Idaho at 398-99. In Ohme, two landowners owned adjacent parcels of property near
Idaho Falls. Id. at 396. Both properties were primarily used for agricultural purposes. A
fence divided the properties and encroached on the parcel of one of the landowners,
Teton Peaks, by 0.29 acres. The fence ran along an irrigation ditch. The fence was built
prior to 1940 and had been in existence in that location ever since. There was no
evidence as to who built the fence, when it was constructed or for what purpose. Each
owner from 1940 to 2004 treated the fence as the property line. Teton Peaks filed suit
against the neighboring landowner, the Ohmes, claiming trespass, damages, unjust
enrichment and quiet title. The District Court in Ohme granted the Ohmes summary
judgment on the basis of boundary by agreement. Id. The Idaho Supreme Court agreed,
upholding the decision of the District Court and awarding attorney fees on appeal. Id. at
397-99.
This case is factually similar to the Ohme case. The undisputed evidence in
this case shows that the fence line has existed in its present location parallel to an
irrigation canal for more than 60 years, and that it has been treated by coterminous
owners as the boundary line for the same period. The evidence that the fence was erected
and has served and been treated as the boundary line for over 60 years gives rise to the

BRIEF IN SUPPORT OF MOTION FOR SUMMARY
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presumptions that ( 1) there had originally been an agreement fixing the fence as the
boundary line in this case, and (2) the boundary line was originally fixed because of an
uncertainty or dispute. Luce, 142 Idaho at 2 71-72.

CONCLUSION
There are no genuine issues of material fact as to the existence of a
boundary by agreement in this case. Therefore, Defendants respectfully request that their
Motion for Summary Judgment be granted, that Plaintiffs' Complaint be dismissed and
that title to the land in dispute in this case be quieted in favor of the Defendants.
Defendants also respectfully request an award of attorney fees under Idaho Code § 12-

121.

Respectfully submitted this

~ day of April, 20 I0.
HOPKINS RODEN CROCKETT
HANSEN & HOOPES, PLLC

By~LJ,u£0
SJ.Coletti
Attorneys for the Defendants
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CERTIFICATE OF SERVICE BY MAIL, HAND DELIVERY
OR FACSIMILE TRANSMISSION
I hereby certify that a true and correct copy of the foregoing document was
on this date served upon the persons named below, at the addresses set out below their
name, either by mailing, hand delivery or by telecopying to them a true and correct copy
of said document in a properly addressed envelope in the United States mail, postage
prepaid; by hand delivery to them; or by facsimile transmission.
DATED this q~day of April, 2010.

Hyrum Erickson, Esq.
RIGBY, ANDRUS & RIGBY, CHTD.
25 North Second East
Rexburg, Idaho 83440
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Hand Delivery
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EXHIBIT A
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WAl..) .NTY DEED
For Value Received

Chester G. Nelson
, does hereby grant, bnri1ain, sell, e..nd convey unto

the grantor

Lynn C. Nelson Jr. and Jana Nelson, his Wife
the granteo s , the following descnbed premise!!, to-wit:

The West 866 feet of the SE 4SE 4 of section 31~ TSN;
B.M.; Madison county, Idaho deed of record number 195922 LESS
the ·~olol-owi.ng-.aesci:'i-be~-prope-rt.y·:
Beginning

at a point that is Ne9°47•56 11 E a distance

of
of
the said SE 4 SE of section 31 1 and running thence N89 47~56 11 E
along
seid
1/16
line a distance
of
325.00
feet;
thegcesoo oo' 10 11 E
a
distance of 443. oo
fee
thenc1;1.
N4fi 14'48"W a. distance of 100.31 feet 6 thence N38 42'22"W a
distance of 116.49 fee
thence N7 36'04"W a distance of
81..37 fee~r thence sea 35'55 11W a distance of 164,03 feet;
thence Nl 23'27 11 W a distance of 2os.oo feet to the point of
beginning.
Less county road right of way of approximately 10 feet along
the North side of said property.
contains 2.06 acres more or less. With 1 share of the LetJroot ~anal \ Co.
545. 77 feet aljng the 1/16 line from the Northwest cosner

6;

6;

Basis of Bearing line between southeast Section corner
East Quarter corner is North as per G.L.O.survey.

and:

Together v,ith 12 shares of the Lenroot Canal company for water rights.

TO HAVE AND TO HOLD the said premises, with their appurtenan~ unto the said Grantees ,
and
their heirs and assigns forrNer. And the said Gra.ntor
da!B hereby ~ovena.nt to ~d
with tho all-id G-rn.ntee s , that he
is
the owner in fee simple of ea.id prenu~: that 11,9,ld
premises are frt,-e froin all incumbran;es oxcept 11.5 hereino.bove set forth a.nd that he will warrant Md
defend the same frptn nil lawful chums whatsoever,
Dated:

,· ti!-~
1

; ; n ~ ~ f u , y Public
lhaidini& at f?,e1/J~ ;:r,/'~
, Idaho
Copun. E::z:pirN
~/te' ~ /:l'#',Y

I
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HOPKINS RODEN CROCKETT
HANSEN & HOOPES, PLLC
C. Timothy Hopkins, ISBN 1064
Sean J. Coletti, ISBN 7199
428 Park Avenue
P.O. Box 51219
Idaho Falls, ID 83405-1219
Telephone: 208-523-4445
Counsel for Defendants

. ___j

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF MADISON
JEBB HUSKINSON and BRANDIE
HUSKTI'TSON, a married couple,

Case No. CV-2010-82

Plaintiffs,
AFFIDAVIT OF ADA GREENE
V.

LYNN C. NELSON, JR. and JANA
NELSON, a married couple,
Defendants.
STATE OF IDAHO
County of Madison

)
) ss.
)

ADA GREEN, being first duly sworn on his oath, deposes and says as

follows:
Thatyour affiantresides at 556 W. 7800 South, Rex.bur& Idaho 83440, and
is 71 years of age. This affidavit is made on personal knowledge, and I am competent to
testify to the matters stated herein.

AFFIDAVIT OF ADA GREENE
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That I am familiar wi~ the fence line in question in this case. As a
neighbor, I know Lynn Nelson and the Nelson family very well. I have lived in the area
of the Lemoot Canal and the parallel fence for 71 years. When I was a girl, I used to
swim in the canal by the fence. Currently, I use water from the canal for my property.
That the fence along the east side of the Nelson property has remained in
the same place for as long as I can remember. Its location has never changed, and I am
not aware of there being any disputes regarding this fence line. I have always believed
and understood that the property line dividing the Nelson property from the property to
the east was the fence line that is located there today. No one has ever challenged my
assumption that the fence that I have described represents the boundary between the
property that is owned by the Nelsons and the property cmrently owned by Jebb and
Brandie Huskinson.
Dated this __,_?_day of April, 2010.

ADAGREENE

SUBSCRIBED AND SWORN TO before me this tf h day of April, 2010.

~Public for Idaho
Residing at Idaho Falls
My Commission Expires:
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CERTIFICATE OF SERVICE BY MAIL, HAND DELIVERY
OR FACSIMILE TRANSMISSION
I hereby certify that a true and correct copy of the foregoing document was
on this date served upon the persons named below, at the addresses set out below their
name, either by mailing, hand delivery or by telecopying to them a true and correct copy
of said document in a properly addressed envelope in the United States mail, postage
prepaid; by hand delivery to them; or by facsimile transmission.
DATED this '1t~day of April, 2010.

Hyrum Erickson, Esq.
RIGBY, ANDRUS & RIGBY, CHTD.
25 North Second East
Rexburg, Idaho 83440
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Hand Delivery
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HOPKINS RODEN CROCKETT
HANSEN & HOOPES, PLLC
C. Timothy Hopkins, ISBN I 064
Sean J. Coletti, ISBN 7199
428 Park A venue
P.O. Box 51219
Idaho Falls, ID 83405-1219
Telephone: 208-523-4445
Counsel for Defendants

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF MADISON
JEBB HUSKINSON and BRANDIE
HUSKINSON, a married couple,

Case No. CV-2010-82

Plaintiffs,
AFFIDAVIT OF STANLEY SUTTON

v.
LYNN C. NELSON, JR. and JANA
NELSON, a married couple,
Defendants.
STATE OF IDAHO
County of Madison

)
) ss.
)

STANLEY SUTTON, being first duly sworn on his oath, deposes and says
as follows:
That your affiant resides at 578 E. 7000 S., Rexburg, Idaho, 83440, and is
76 years of age. This affidavit is made on personal knowledge, and I am competent to
testify to the matters stated herein.

AFFIDAVIT OF STANLEY SUTTON
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That in September of 1977, I purchase real property in Madison County,
Idaho, which is located just to the east of and bordering on the land currently owned by
Lynn and Jana Nelson. When I owned this property, the Nelson property was owned and
run by Chester Nelson. To the south of my property was the property currently owned by
Jebb and Brandie Huskinson.
During my ownership of the property, I ran a store and also had a residence
on the property. The rest of the property was pasture ground, and I had sheep and cattle
graze on the property. I used the property up to the fence line which divided my property
from that formerly owned by Chester Nelson. I sold my property in January of 1996.
That in all the time that I owned my property, I never heard any dispute
about the fence line or any of the property that bordered on that fence. I always believed
and understood that the property line dividing my property from the Nelson property was
the fence line that is located there today. That fence line has never changed as far as I
can remember. No one has ever challenged my assumption that the fence that I have
described represents the boundary between the property that I owned and the property
belonging to the Nelsons.
Dated this ?~ay of April, 2010.

s ~
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,')

SUBSCRIBED AND SWORN TO before me thisrth. day of April, 2010.

Notary Public for Idaho
Residing at Idaho Falls
My Commission Expires:
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CERTIFICATE OF SERVICE BY MAIL, HAND DELIVERY
ORFAC SIMILE TRANSMISSION
I hereby certify that a true and correct copy of the foregoing document was
on this date served upon the persons named below, at the addresses set out below their
name, either by mailing, hand delivery or by telecopying to them a true and correct copy
of said document in a properly addressed envelope in the United States mail, postage
prepaid; by hand delivery to them; or by facsimile transmission.
DATED this

q..{ h.day of April, 2010.

Hyrum Erickson, Esq.
RIGBY, ANDRUS & RIGBY, CHTD.
25 North Second East
Rexburg, Idaho 83440
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HOPKINS RODEN CROCKETT
HANSEN & HOOPES~ PLLC
C. Timothy Hopkins, ISBN 1064
Sean J. Coletti, ISBN 7199
428 Park Avenue
P.O. Box 51219
Idaho Falls, ID 83405-1219
Telephone: 208-523-4445
Counsel for Defendants

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF MADISON
JEBB HUSKINSON and BRANDIE
HUSKINSON, a married couple,

Case No. CV-2010-82

Plaintiffs,
AFFIDAVIT OFLYNN C. NELSON
V.

LYNN C. NELSON, JR and JANA
NELSON, a married couple,
Defendants.
STATE OF IDAHO
County of Madison

)
) ss.
)

LYNN C. NELSON, being first duly sworn on his oath, deposes and says
as follows:
That your affiant resides at 617 W. 7800 S. R ~ Idaho 83440, and is
7

4 7 years of age. This affidavit is made on personal knowledge, and I am competent to
testify to the matters stated herein.

AFFIDAVIT OFLYNN C NELSON
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~)

That in November of 1988 my wife and I purchased .real property described
more fully on the Warranty Deed which is attached to this Affidavit as Exhibit A. On the
east side of our property there is a fence which runs north and south along the west bank
of the Lenroot Canal. Since we purchased the property in November of 1988, we have
farmed all of the property up to this fence.
This fence has remained in the same location, not moving to the west or the
east since the property was first sold as an individual parcel. The fence line and the canal
nm parallel to each other CJ"eating a natural boundary which has been recognized for
many years. Since 1947 and possibly before this fence has been recognized as a property
boundary for landowners on the west side of this fence as well as those on the east side of
the fence.
I have always believed and understood that the property line dividing my
property from the Huskinsons' property was the fence line that is located there today.
That fence line has never changed as far as I can. remember. Prior to this dispute, no one
has ever seriously questioned my assumption that the fence that I have described
represents the boundary between the property that I own and the property belonging to
the Huskinsons.

Dated this1~ day of April, 2010.

~ ,.):Jf,~
L
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C. NELSO

SUBSCRIBED AND SWORN TO before me this 1+l day of Apfl-4 2010.
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~f9~44J
Residing at Idaho Falls

My Commission Expires:

3- l'-/-:2 oJt/

-,

')

CERTIFICATE OF SERVICE BY MAIL, HAND DELIVERY
OR FACSIMILE TRANSMISSION
I hereby certify that a true and correct copy of the foregoing document was
on this date served upon the persons named below, at the addresses set out below their
name, either by mailing, hand delivery or by telecopying to them a true and correct copy
of said document in a properly addressed envelope in the United States mail, postage
prepaid; by hand delivery to them; or by facsimile transmission.
DATED tms1fb_ day of April, 2010.

Hyrum Erickson, Esq.
RIGBY, ANDRUS & RIGBY, CHTD.
25 North Second East
Rexburg, Idaho 83440
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U.S. Mail
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Hand Delivery
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EXHIBIT A

AFFIDAVIT OFLYNN C NELSON
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WAh ) .NTY DEED

'')

For Value Rll(eivcd

Chester G. Nelson
the grutor

, does hereby grant, bargain, sell, e.nd convey unto

Lynn C. Nelson Jr. and Jana Nelson, his Hi fe
the grantees , the following de.scribed premises, tio-wit;

The West 866 feet of the SE 4 sE 4 of Section 31; T5N;
B.M.; Madison county, Idaho deed of record number 195922 LESS
the .f-ol-lowing--4esc·:i;-d;-bed~--p·:::opert-y-:·
Beginning at a point that is N89°47•56 11 E a distance of
545.77 feet a:iing the 1/16 line from. the Northwest coaner of
the said SE 4 SE of Section 31, and running thence N89 47•56 11 E·
along
ssid
1/16
line a distance
of
325.00
feet;
thegcesoo 00 1 1011E
a
distance of 443.00
fee~;
thenc(;l
11
N46 14'48"W a distance of 100.31 feet
6 thence N38 42 1 22 W a
distance of 116.49 fee~; thence N7 36 1 04 11 W a distance of
81.37 fee
thence 888 35'55 11W a distance of 164.03 feet;
thence Nl 23•27 11 W a distance of 205.00 feet to the point of
beginning.
Less county road right of way of approximately 10 feet along
the North side of said property.
contains 2. 06 acres more or less. With 1 share of the Leoroot Canal
Co.
'',,
t

6;

Basis of Bearing line between southeast section corner
East Quarter corner is North as per G.L.o,survey.

and·

Together with 12 shares of the Lenroot Canal company for water rights.

TO HAVE AND TO HOLD the said premiaes, with their appurtenaru:e:s unto the said Grantees ,
and
their heirs a.nd assigns forever. And the sold Gra.ntor
dtE61 ~ereby ~ovenant to and
with the said Grantees , that he
is
the owner in fee simple af said prellll~i tha.t said
premises are fr1..-e from all incumbra.nces except a.a hereinabove set forth and that he will warTant &Dd
defend the 5ame fn:>tn 11,ll lawful claims what.'!oover.
DP..ted:

40E;

)

)

.,.

l2
U !

,ij

i 2 ~:

[3

-~_J

HOPKINS RODEN CROCKETT
HANSEN & HOOPES, PLLC
C. Timothy Hopkins, ISBN 1064
SeanJ. Coletti, ISBN 7199
4 28 Park A venue
P.O. Box 51219
Idaho Falls, ID 83405-1219
Telephone: 208-523-4445
Counsel for Defendants

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF MADISON
JEBB HUSKINSON and BRANDIE
HUSKINSON, a married couple,

Case No. CV-2010-82

Plaintiffs,
AFFIDAVIT OF GLENNA
MCCULLOCH

v.
LYNN C. NELSON, JR. and JANA
NELSON, a married couple,
Defendants.
ST A TE OF IDAHO
County of Madison

)
) ss.
)

GLENNA MCCULLOCH, being first duly sworn on his oath, deposes and
says as follows:
That your affiant resides at 594 N. 3000 W., Rexburg, Idaho, 83440, and is
82 years of age. This affidavit is made on personal knowledge, and I am competent to
testify to the matters stated herein.
AFFIDAVIT OF GLENNA MCCULLOCH
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1

That I am the sister of Chester Nelson. Between 1952 and 1988, Chester
Nelson owned certain real property in Madison County, Idaho, which is the subject of
this lawsuit. Chester sold this property to his niece and nephew, Lynn and Jana Nelson in
1988. Prior to selling the property to Lynn and Jana Nelson, Chester Nelson
continuously farmed his property on the west side of the fence line which divided his
~ r t y from that property currently owned by Jebb and Brandie Huskinson. During the
time that Chester owned this property, my family and I helped Chester haul hay. I
personally ran the team and wagon to bring the hay in from the field.
That in all the time that Chester owned his property, I never heard any
dispute about the east fence line or any of the property that bordered on that fence. My
family and I always believed and understood that the property line on the east side of
Chester's property was the fence line that is located there today. That fence line has
never changed as far as I can remember. No one has ever challenged my assumption that
the fence that I have described represents the boundary between the property that Chester
owned and sold to Lynn and Jana Nelson and the property belonging to the Plaintiffs,
Jebb and Brandie Huskinson.
Dated this

7 tit.

day of April, 2010.

SUBSCRIBED AND SWORN TO before me this 7f),____ day of April, 2010.
AFFIDAVIT OF GLENNA MCCULLOCH
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::ai,y Public for Idaho
Residing at Idaho Falls
My Commission Expires:

3-/ '-/-d,_o I~

')
CERTIFICATE OF SERVICE BY MAIL, HAND DELIVERY
OR FACSIMILE TRANSMISSION
I hereby certify that a true and correct copy of the foregoing document was
on this date served upon the persons named below, at the addresses set out below their
name, either by mailing, hand delivery or by telecopying to them a true and correct copy
of said document in a properly addressed envelope in the United States mail, postage
prepaid; by hand delivery to them; or by facsimile transmission.
DATED this

q/--i day of April, 2010.

Hyrum Erickson, Esq.
RIGBY, ANDRUS & RIGBY, CHTD.
25 North Second East
Rexburg, Idaho 83440
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II
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRlC
STATE OF IDAHO, IN AND FOR THE COUNTY OF MAD IS

JEBB AND ·BRANDIE HUSKINSON, a married
Couple
Plaintiff
Vs
LYNN C NELSON, JR. AND JANA NELSON
Defendant

)
)
)
)
)
)
)
)
)
)
)

O!SON COUN1Y
i.:.:.:.:.:.:;.:.::.::.:,:..:.:.::.:.:.:.:...====.J

ORDER OF DISQUALIFICATION
Case No. CV-2010-82

Hyrum Erickson
Rigby, Thatcher
Courthouse Box
Rexburg, ID 83440

'f- Hand Delivered

Sean J Coletti
PO Box 51219
Idaho Falls, ID 83405-1219

y-Mailed

Burton Butlerffrial Court Administrator

MAY - 5 211)
0'--6,-=-----.J

\Z..Faxed
f-Marilyn R. Rasmussen
Clerk of the District Court

By:----~~----
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HOPKINS RODEN CROCKETT
HANSEN & HOOPES, PLLC
C. Timothy Hopkins, ISBN 1064
Sean J. Coletti, ISBN 7199
428 Park Avenue
P.O. Box 51219
Idaho Falls, ID 83405-12.19
Telephone: 208-523-4445
Counsel for Defendants

IN THE DISTRICT COURT OF THE S,EVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR TIIE COUNTY OF MADISON
JEBB HUSKINSON and BRANDIE
HUSKINSON, a married couple,

Case No. CV-2010-82

Plaintiffs,
AFFIDAVJT OF BLAIR GROVER

v.
LYNN C. NELSON, JR. and JANA
NELSON, a married couple,
Defendants.
STATE OF IDAHO
County of Jefferson

)
) ss.
)

BLAIR GROVER, being first duly sworn on his oath, deposes and says as
follows:
lbat Jam the son of John Russell and LuDean Grover, of 7987 S. 400 W.,
Rexburg, Idaho 83440, which borders to the east of the property owned by the

AFFIDAVIT OF BLAIR GROVER
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.~jo: 11 p.m.

9732

04-29-2010

De.fondants Lynn C. Nelson and Jana Nelson. This Affidavit is made on personal
knowledge, and I am competent to testify to the matters stated herein.
That my famiJy and l moved to the address herein when I was seven years
old, in approximately 1947. At that time, our property was separated from the Nelsons'
property by another property to the west. However, sometime in the late 1950s or early
I 960s, our family bought the property on the west that separated our property from that
of the Nelsons. With that acquisition, our property then bordered the Nelson property on
the east. From about 1950 I would routinely go to the Lenroot Canal which bordered our
property and the Nelsons' property to open the head gate to irrigate our property, and I
also recall swimming in the canal as a child.
In the 1960s I moved away from the family home for school and a mission.
However from 1973 to the present, I have gone to my parents' property several times a
year to visit, help with irrigation, cut the lawns, socialize, etc., and have observed the
head gate and fence. My father has since deceased, but my mother continues to own the
property and to spend her summers there.
From

a<;

early as I can remember, at least 1950, the east fence of the Nelson

property has been and has remained in the same place as it is today. I am not aware of
there being any disputes regarding this fence line. I have a]ways believed and understood
that the property line dividing the Nelson property from our property to the east was the
fence line on the west side of the canaJ that is located there today. No one has ever

AFFIDAVIT OF BLAIR GROVER
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3/

p.m.

04-29-2010

4/4

challenged my understanding that the fence I have described represents the east boundary
of the Nelson property.
Dated this

;:(,Z

µ(
day of April, 2010.

~ 4.
_,!!B.._LA-IR~

.

SUBSCRIBED AND SWORN TO before me this

I

~
~VE---~;--=,..,p:::..
_ _;:::;~=-··...:.·_'LL:::::::-_=-..---·--·

J

:JZ day of ApriJ, 20 l 0.

s
E

Notary Public for Idaho

A

Residing at Idaho Falls
My Commission Expires:

L
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CERTIFICATE OF SERVICE BY MAIL, HAND DELIVERY
ORFACSIMILE TRANSMISSION
I hereby certify that a true and correct copy of the foregoing document was
on this date served upon the persons named below, at the addresses set out below their
name, either by mailing, hand delivery or by telecopying to them a true and correct copy
of said document in a properly addressed envelope in the United States mail, postage
prepaid; by hand delivery to them; or by facsimile transmission.
DATED this 4TH day of May, 2010.

Hyrum Erickson, Esq.
RIGBY, ANDRUS & RIGBY, CHTD.
25 North Second East
Rexburg, Idaho 83440
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IN THE DISTRICT COURT OF THE SEVENTH mDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF MADISON

JEBB AND BRANDIE HUSKil'l"SON,
a married Couple,
Plaintiff,
VS.

LYNN C. NELSON, JR., and JANA
NELSON,

Defendant.

)
)
)
)
)
)
)
)
)
)
)
)

ORDER OF ASSIGNMENT
Case No. CV-2010-82

IT IS HEREBY ORDERED that the above-entitled case is referred to the Honorable
Gregory Anderson, District Judge for further proceedings.
DONE AND DATED May 6, 2010.

Burton W. Butler
Trial Court Administrator
CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a full, true and correct copy of the foregoing Order of
Assignment was personally delivered, by hand delivery to the Bonneville County Courthouse
Box, sent by facsimile or mailed by first class mail with prepaid postage as indicated below on
May 6, 2010:
Clerk of Court, Madison County Courthouse - mailed
Hon. Gregory Anderson, District Judge, Bonneville County Courthouse - mailed
Hyrum Erickson, P .0. Box 250, Rexburg, Idaho 83440
Sean J. Coletti, P.O. Box 51219, Idaho Falls, Idaho 83405-1219
County deputy clerks to distribute copies to all parties or attorneys of record and/or parties at
issue that are not listed on the Certificate of Service.

ORDER OF ASSIGNMENT
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Administrative Assistant

Hyrum Erickson, ISBN 7688
RIGBY, ANDRUS & RIGBY, Chartered
Attorneys at Law
25 North Second East
Rexburg, Idaho 83440
Telephone: 208-356-3633

i~~ISOi1 COUiHY

Attorneys for Plaintiffs

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO IN AND FOR THE COUNTY OF MADISON

JEBB HUSKINSON AND BRANDIE
HUSKINSON, a married couple,
Plaintiffs,
V.

LYNN C. NELSON, JR. AND JANA
NELSON, a married couple;
Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV-2010-82

MOTION FOR SUMMARY JUDGMENT

COME NOW the Plaintiffs, Jebb Huskinson and Brandie Huskinson, by and through their
attorney, Hyrum Erickson, of the firm Rigby, Andrus & Rigby, Chtd., and pursuant to Idaho
Rules of Civil Procedure Rule 56, move for Summary Judgment.
This Motion is based upon the Brief in Support of Motion for Summary Judgment and the
accompanying Affidavits filed in conjunction with this Motion, together with the pleadings and
papers on file herein.
Plaintiffs request an opportunity to present oral argument in support of the Motion.

MOTION FOR SUMMARY JUDGMENT
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~)

DATED this 28th day of May, 2010.

CERTIFICATE OF SERVICE BY MAIL, HAND DELIVERY
ORFACSIMILE TRANSMISSION
I hereby certify that a true and correct copy of the foregoing document was on this date
served upon the persons named below, at the addresses set out below their name, either by mailing, hand delivery or by telecopying to them a true and correct copy of said document in a
properly addressed envelope in the United States mail, postage prepaid; by hand delivery to
them; or by facsimile transmission.
DATED this 28 th. day of May, 2010.
RIGBY ANDRUS & RIGBY, Chartered

~,,-

Hyrnckson
C. Timothy Hopkins, Esq.
Hopkins Roden Crockett Hansen & Hoopes
P.O. Box 51219
Idaho Falls, Idaho 83405
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[ X] Mail
[ ] Hand Delivery
[ ] Facsimile

Hyrum Erickson, ISBN 7688
RIGBY, ANDRUS & RIGBY, Chartered
Attorneys at Law
25 North Second East
Rexburg, Idaho 83440
Telephone: 208-356-3633

2 8 20IO
MADISON COU:·HY

Attorneys for Plaintiffs

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO IN AND FOR THE COUNTY OF MADISON

JEBB HUSKINSON AND BRANDIE
HUSKINSON, a married couple,
Plaintiffs,
V.

LYNN C. NELSON, JR. AND JANA
NELSON, a married couple;
Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV-2010-82

BRIEF IN SUPPORT OF PLAINTIFF'S
MOTION FOR SUMMARY JUDGMENT

Comes now, Plaintiffs Jebb and Brandie Huskinson, by and through their attorney of
record, Hyrum Erickson of Rigby, Andrus, & Rigby, Chtd., and, pursuant to I.R.C.P.56(c) submit
this Briefln Support of Plaintiffs Motion for Summary Judgment.
BACKGROUND
This case involves a property line dispute between neighbors. The Complaint and
Answer indicate that there is general agreement as to the underlying facts. Both parcels in
question are in the Southeast Quarter of the Southeast Quarter (SEl/4 SE14) of Section Thirty-

ry Judgment- Page 1
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FOR SUMMARY JUDGMENT
PAGE 75

-,
one, Township 5, North Range 40 East of the Boise Meridian. Prior to 1947 Orrin B. Jeppson
and Adaline B. Jeppson, husband and wife (Jeppson) owned the entire quarter/quarter section.
At some point Jeppson or a predecessor in interest built the fence currently in place. Affidvit of
Norman B. Erickson. The fence was built parallel to and a few feet to the east of the Lenroot
Canal that runs north/south through the quater/quarter section. Jeppson farmed the property to
the East of the fence and used the property West of the fence as pasture. Affidvit of Norman B.
Erickson. On June 19 1\ 1947, Jeppson sold the property to Henry E. Erickson and DeVeda C.
Erickson, husband and wife. Affidavit of Jebb Huskinson, Ex. A. The next day, June 20th, 1947,
Henry and DeVeda Erickson sold the West 866 feet of the quarter/quarter section to George F.
Nelson and Isabell Nelson, husband and wife. Affidavit ofJebb Huskinson, Ex. B. The fence in
place at the time of the sale to George and Isabell Nelson does not sit on the property line created
by the sale. Affidavit ofJebb Huskinson. However, at some time after the sale George Nelson
began farming the land up to the fence and his successors in interest have done so up to the
present time. Affidavit of George Nelson at 2.
ARGUMENT
The Plaintiff has title to the disputed property. The Defendant claims ownership based on
the doctrine of boundary by agreement. Counterclaim, Count One. Boundary by agreement or
acquiescence has two elements: (1) there must be an uncertain or disputed boundary and (2) a
subsequent agreement fixing the boundary.'" Downey v. Vavold, 144 Idaho 592, 595, 166 P.3d
382, 385 (2007) (quoting Luce v. Marble, 142 Idaho 264, 271, 127 P.3d 167, 174 (2005)). The
party seeking to establish boundary by agreement has the burden of proving these two elements

Brief in Support of Plaintiff's Motion for Summary Judgment- Page 2
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by clear and convincing evidence. Luce, 142 Idaho at 270-71, 127 P.3d at 173-74.
This case is unique from most other cases involving an alleged boundary by agreement
because the fence that allegedly created the boundary was built as an internal fence before the
parcels were separated. According to the Affidavit of Norman B. Erickson, the fence was in
place prior to 1947, when Jeppson sold the property to Henry Erickson and Henry then sold a
parcel to George Nelson. The fence separated the area Jeppson used to pasture his horses from
the area he farmed. When Henry Erickson received the property and deeded a portion to George
Nelson, they did not divide the property along the fence line. However, the fence continued to
stand and has been used by the respective parties successors in interest.
In most boundary by agreement cases, including those cited by the Defendants in support
of their Motion for Summary Judgment, there was no evidence regarding the building of the
fence and the court applied the presumption that it was constructed as a boundary by agreement.

Teton Peaks Inv. Co., LLC v. Ohme, 146 Idaho 394, 195 P.3d 1207 (2008); Luce v. Marble, 142
Idaho 264, 127 P.3d 167 (2005).
1.

The fence is not evidence of a boundary by agreement and because it was built prior
to the division of the property, its presence does not give rise to a presumption of
boundary by agreement.
The fence was built by Orrin Jeppson or a prior owner to contain cattle and divide his

own property prior to the current parcels being separated. It was not built as a dividing line
between the properties. As such, the fence is not evidence that prior owners reached a boundary
by agreement. See Cox v. Clanton, 137 Idaho 492, 50 P.3d 987 (2002); Griffin v. Anderson
144 Idaho 376, 162 P.3d 755 (2007) (finding that fences built to contain cattle did not create
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boundaries by agreement).

2.

Acquiescence does not equate to a boundary by agreement.
The Supreme Court has made clear that acquiescence, even over a long period of time,

does not create a boundary by agreement. Acquiescence is merely regarded as competent
evidence of a possible agreement. Cox, 137 Idaho at 495, 50 P.3d 987 at 990 (citing Griffel v.
Reynolds, 136 Idaho at 400, 34 P.3d at 1083 (citing Paurley v. Harris, 75 Idaho 112, 117,268
P.2d 351 (1954)).
In Griffin v. Anderson, 144 Idaho 376, 162 P.3d 755 (2007), the Idaho Supreme Court
upheld the trial courts ruling that a fence built by Anderson was not a boundary by agreement in
spite of the fact that the boundary was uncertain, evidence suggested that Anderson built it where
he believed the boundary to be, and the parties behaved as if it were the boundary for 14 years.
The trial court found that the fence had originally been built primarily to contain cattle, rather
than as a boundary. The Supreme Court, relying on Cox v. Clanton, 137 Idaho 492, 50 P.3d 987
(2002), upheld the trial court's finding. In the process, the Court ruled that "[a]s Cox
demonstrates, a period of long acquiescence is not sufficient to overcome clear evidence of a lack
of agreement." Griffin, 144 Idaho at 378, 162 P.3d 758.
Like Griffen, this case presents clear evidence of a lack of agreement along with a long
period of acquiesce. The Defendant's have not asserted that an express agreement exists, but rely
solely on the acquiescence of the parties and their successors in interest. Counterclaim at ,r 5.
However, because the fence itself existed prior to the division of the property, its existence does
not support the assertion of a boundary by agreement. The Warranty Deed provided to George
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Nelson by Henry Erickson in 194 7 is a record of their express agreement. Affidavit of Jebb
Huskinson, Ex. A. It deeds to George Nelson, the West 866 fees of the quarter/quarter section.
Notably, it does not go up to the Lenroot Canal, which runs roughly parallel to the fence. Parties
associated with this agreement, George Nelson and Charles Jeppson had, in the past, used ditch
banks as boundary lines when that was their intent. Affidavit of Jebb Huskinson, Ex. B. Had the
parties to the deed intended the fence or the ditch to be the dividing line, they could have drafted
the deed in that way. However, they choose not to. It appears that after the land transfer 1947,
the parties simply used the existing fence for convenience and never got around to placing it on
the true boundary line. However, as demonstrated by Cox, and Griffen, acquiescence to the use
of a preexisting fence does not create a boundary by agreement. Any indications of a boundary
by agreement inferred from the earlier landowners acquiescence in the parties use of the property
up to the fence is rebutted by the record of their express agreement as set forth in their deed.
CONCLUSION
Plaintiffs request that the Court grant their Motion for Summary Judgment, dismiss
Defendant's Counterclaim, and affirm Plaintiffs title to the disputed property.
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DATED this 28 th day of May, 2010.

CERTIFICATE OF SERVICE BY MAIL, HAND DELIVERY
ORF ACSIMILE TRANSMISSION
I hereby certify that a true and correct copy of the foregoing document was on this date
served upon the persons named below, at the addresses set out below their name, either by mailing, hand delivery or by telecopying to them a true and correct copy of said document in a
properly addressed envelope in the United States mail, postage prepaid; by hand delivery to
them; or by facsimile transmission.
DATED this 28 th day of May, 2010.
RIGBY ANDRUS & RIGBY, Chartered

C. Timothy Hopkins, Esq.
Hopkins Roden Crockett Hansen & Hoopes
P.O. Box 51219
Idaho Falls, Idaho 83405

[ X] Mail
[ ] Hand Delivery
[ ] Facsimile
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,,
Hyrum Erickson, ISBN 7688
RIGBY, ANDRUS & RIGBY, Chartered
Attorneys at Law
25 North Second East
Rexburg, Idaho 83440
Telephone: 208-356-3633

. M/iD1SON

cou:m

,··

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO IN AND FOR THE COUNTY OF MADISON

JEBB HUSKINSON AND BRANDIE
HUSKINSON, a married couple,
Plaintiff,

v.
LYNN C. NELSON, JR. AND JANA
NELSON, a married couple;
Defendant.

STATE OF IDAHO
County of Madison

)
)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV-2010-82

AFFIDAVIT OF JEBB HUSKINSON

)
ss.
)

Jebb Huskinson, being first duly sworn, deposes and says:
1.

I am a plaintiff in the above captioned case.

2.

I own a parcel of property directly East of the property owned by Lynn Nelson. I
purchased the property from Donald Erickson in February of 2009.

3.

Attached as Exhibit "A" is a true and correct copy of a deed executed June 19, 1947 and

AI!'FIDA VIT OF JEBB HUSKINSON- Page 1
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recorded as Madison County instrument number 84832. The deed conveys from Orrin B.
Jeppson and Adaline B. Jeppson to Henry E. Erickson and Deveda C. Erickson, the entire
SEl/4 of the SEl/4 of Section 31, Township 5, North Range 40 East of the Boise
Meridian - excepting a small parcel not related to this action. The property conveyed in
this deed includes the parcel now owned by my wife and I and the parcel now owned by
the Defendant, Lynn Nelson Jr.
4.

Attached as Exhibit "B" is a true and correct copy of a Warranty Deed executed June 20,
1947, and recorded as Madison County instrument number 84833. The deed was
executed one day after the deed attached as Exhibit "A" and it was recorded at the same
date and time. This deed transfers the West 866 Feet of the quarter/quarter section
identified above from the Ericksons to George F. Nelson and Isabella Nelson, husband
and wife.

5.

Attached as Exhibit "C" to this affidavit is a true and correct copy of a Warranty Deed
recorded as Madison County instrument number 76439 in 1938. In it, Charles 0.
Jeppson, the original owner of the disputed property, deeds to George F. Nelson, the
individual who received the Defendant's parcel in 1947. This deed relates to property in
the quarter/quarter section to the West of the disputed property. In it, Mr. Jeppson and
Mr. Nelson use the West bank of a similar ditch as the property line.

6.

Attached as Exhibit "D" is a Record of Survey performed for Lynn Nelson in 1988 and
recorded December 23, 1988, as Madison County instrument number 227867. The
survey shows that they fence line is not consistent with the parties deeds and that
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Defendant has had knowledge of the discrepancy since at least 1988.
7.

The fence in question follows the ditch that runs North and South across the
quarter/quarter section. Neither the ditch nor the fence is straight. At the southern
boundary of the quarter/quarter section the ditch and fence jog substantially to the West.
The distance between the fence and the deeded property line on my property and the
adjoining parcels owned by my father-in-law varies from approximately 54 feet to
approximately 40 feet. The distance is much greater for the parcels to the south.

8.

Attached as Exhibit "E" is a ariel photograph of the subject properties. The parcel now
owned by Defendant is marked as "Nelson's." The approximate location of the parcel
now owned by me and my wife is marked with an "A". The approximate location of the
ditch is shown in red and the approximate location of the fence is shown in blue.

Jeb~kinson

SUBSCRIBED and SWORN to before me this 28 th day of May, 2010.

Notary Public [or Id)lho :k,d
Residing at f:!.,,U(.kJtf/2zj, 1
Commission Expires: 1-f.-/:?- q

/::?. 0 14,
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WARRANTY DEED RECORD No. 158, MADISON COUNTY, IDAHO
INSTRUMENT No .....MIJZI.? ...................

WARRANlY DEED
THIS INDENTURE, Made tht. .1.§..........l~.th_...............day of..........
...........June
·11 the Year of Our Lord One
.•
by and
Thousand Nine HU!ldred =d....E'.cu::t_y.,,...e.Y.en.../.......between.......Qr.r.1n ....E••. _J.eJ).Jl.ia.On. .. anli. . b.s!1;11ne. ....B...,..•. J..e.Q.l7.§.Q.D.,.....h.\lli~an1L...
and wife,
of the County oL-•... _.. J.ef.ferJS.o.n........ -----J«llltSta.te oL .......I!lSl.hQ_________~ the part....i.e.e. ...... of the fir,t
part, and...••.• Hsmr.Y....E., .. J;.r.1J;Js;!.l..on . a.. mL.ll.e.Y~a.a....C......Er.1.1a1.~n...... hu.sto.an1L.9.rnLw1.t...e..LC...._ _ _ _ _ _ _ __

.d.ah~-------~

of the CoW1ty oL•..... _Mallis..on
ll.lffl:Sta.te o
the part. . .1lrn...... of the
second part.
WITNESSETH, That the ,raid part... lfi.S......., of the first part, for and in consideration of the SWll u~-----·-------

_ _ _ _ _ _...,T=.e,n. Dollars ana ...other. valuab_le .... cons.iderati,JnS· · · • • • • · • DOLLARS lawful money
of the United States of America, to........ _. __ ..t.!)em
in. hand paid by.the said part._le...!L... of the second part, the receipt whereof is
have granted, barga1.ned and sold, and
.
hereby acknawlerlged]'d!:,....--·-· by tlie!e present¥ grant, bargain, sell a11d convey a11d confirm W1to the said part....:l\l.ll..... of the ,recond part, and
do
following described real estate
to...___lhe..1.r._.....~heiro a11d assigns, forev~ all thiy~~:JC{liliuel6f:lpXicl!D6Uii'IIR situa~~JinX!ll; County,~

lOlllCSta.te of Idaho, J W l t ~ l i l l l l ! I I I S ( to..wit:...... _.The.....So.uth,,e.as:t....Q.uar.t.e.r....oL..the. ...~o.uth.,,.eaa.t....\i.Uar.t.e r
(.SE;SE-¼-)_....o.:L.5.e.ctiorLThi.r.:t.y..,:.QIJe......T.own~hP..JJ.:v..e.. . J5.}. . .!:l.9.Lt.h. ...~K§ .. ~.·9.ny .. ( 40) East of the· Boise
Me.rj,d.ian,..... Together ... wit.h ... ninet een .. the .2apit al.....st ock, of the Len root Cana 1 Company •
.......... ExceptinY ... therefrom....the .....following ...de.scribed ...JJie.ce .... or .. parcel... of.Ja . nd~t~o~-w~i~t~:~·-----Corome.nc.1ng.. . a.t_a.....J.o.1nt .....TYi.O....Huno.re.d.....an!l....f. o.r.ty.::.e.ight.....fe. e:t..... (!.e.s..:t.....o.f.....th.e.... !'IQJ:.th.~.e.s\.!l.:t.....i;;.9.mer....9J. .....th§
$0.uth::eas.t.... Q.uar.:t.er......of....t .. he ..:'..out.h.::e.as. t.. ...Q.ua..r.:t.e.r......o.f.:$.ei;:tlon. 0 J.h.1.r:t.Y.::.Q!le.,_ :1'.91\'.n!?.h1.9..tJY..e.J .!'19.r.:t.h

&ng.e... Xor.ty........ias.:t. .. B..olai.e....Me.r:i!l..1an ...arnL ...ru.nning.....:t.hen.c.e ...;;. o.u:th .... e;.Z.3....!e.e.t.......thern:..e....!i..e.s.t.....'.?.Q ... J.ee..:t.,
th.e.n.c.e ...N.or.:th ...22,3......fe.et..;.... J'.he.nc.e....To.s.t.....ZQ...:Z-.ee.t....t.o ...;!l.la.c.e... o!.....beg1nniru,; . ,..... _ _ _ _ _ _ _ _ _ _ __

. ..u,.s.•.....D.o.c.U111enta.r.v. ...s.tambs .::a/n.our.t:in.:.....t.o....$11.•.10.... a:t.t.<1,i:;he!l......a.ml .....c.cmce.11.e.rL.
TOGETHER, With· all and singular, the tenements, hereditaments and appurtenances thereunto
o.e.loneine; ....o.r..... in ..an.v:w..ts.e.... a.P,p.e.r..ta1n.ini:.., ......an!l......th.e....r..e.Y.e.r.s..i.on .....o.r....r.ev.e.r..:..1omi.,...r.ema.l.nde.r.... a.no.....r.e.n:a.1nders,
rents, issues and profl.ts thereof, and all estate, rleht, title and interest in and to the
s.aill.._pr.o.p.er.:ty.....a.s.....we.l.l ...in..•la,:i.....a..s. . . in....e.quity,.....of..t.h.e......said.....:P.a.rt.........o.f....the......Ur..s.:t ...P<\.r:t ..~ - - - x~a4b<lKL'dle~~JUGXaOllfSCtiOOXtm«lCJ@,!~Xll[~~~~l!l!!otX
~
TO HAVE AND

said pe.rL...i.e.s. ....

of

TO HOLD, All

and

singule.r the said premises, together with the appurtenances and privileges thereunto incident, W1to the

the second part, to.......•..t h a ~ - - - - - - - .....heirs and assigns forever. And the said part.1.e..S......... of the first

part ·and".,_.,_the..u...-----~·ein, the said premises in the. quiet and peaceable possession of the sa.id part... 10.S.. ..... of the second part,

...........the) r

an

heirs and assigns, against the said part........1.e..s... of the first part, and... ...............the.i.r.........................heirs, a!ld agaillSt
every person or persons whosoever I lawfully claiming or to claim the same, shall and will warrant, and by these presents forever defend.

and

IN WITNESS WHEREOF, The said part.... le.1>....... of the first part..................... ha Ve ...... hereunto set.....-.. their.....•.- ........ .band .....§ and
seal.S... the day and year first. above written.

.

Signed, sealed and delivered in the presence of

. ........ Drri,.n B ...Jeppso.•~----CSEAL)

........................ A!l..<1,.lin.e.....!L,......,Le.P.P..s..o

(SEAL)

_ _ _ _ _ _ _ _ _ _ _ _ ,(SEAL)
STATE OF IDAHO,}
CoW1ty of llUefslil!, ss.
• 0n tb~onneville 20 .....day

of........J.une.,...1n..t.he..... Y...e.a.r .............. , 194.7...... , before me, ....._ ............... .

- - - - - - - ~ · · J, .... Cranda.ll•...J.r.. _ _ _ _ _ _ , a.....•..n.o..t1'!.I:Y. . J;tul1l1..c...................................................
in and for said State/p~soJfi?~~peared......~...Q.r.rin ..•:6........J..e.l).i;l.S.P.n•..a.llO ...A.o.e.11n.e. Jl..•......J.:e.p.pll.QU,.....hlli>:0.ll,.Ud.a. no.....W..H.e.,...............
known to me to be the person.S.. _, whose namf'S~----a.re~------"s1 1bscribed to the within instrument, aod acknowledged to
me that .."...t.....he.;y_ ......... executed the same.
rn WITNESS WHE~OFJ I have hereunto set my band and affixed my official seal the day and year in this eertifiC!ate first above written .

..................H.......J........C.rall.ll.al.l,....Jr. ~ - - - (seal)
My commissJon expires

E'en. lQ

]948

··········· ...........!:le.:.1<l..1.ng...<l.:t.....

I~~~~~l'o1.i'.t~:=id.aho

............... Paul....B.a.r!l.bur.Y.----

Filed for tteilrd at the request of....

.........o'clock. ...........A..,M., thi~................ 25th •..•.....day of .......- .....• June~-----~ 19. 47 .. ,

at .........15.•..•.., .................minutes past......... J,.Q.

and recorded in Book ......... .15.6...................... of Deeds, page ...... 405 ............. , Records of Madison County, State of Idaho.

i

_________F~·~L, ... Davis,___ _ __
-p.,,..,......-'1 ....-
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WARRANTY DEED RECORD No. 158, MADISON COUNTY, IDAHO
·INSTRUMENT No .._...!i'\!.W.~-·-·-·-

WARRANTY DEED
TillS INDENTURE, Made tlailL.... ...Z.Dtl:L............._. __ .day of..·--·-····-···-·J.lfil
'n the Year of Our Lord One
by and
"
Thousand Nine Hundred an,L.i.ortY,.:.S.BY.e.n,L._..betweea._.JieD.cy.__E,..._..Er:i.ckS..Qil. ...an!l ..D.e.)[eil.a....C.,_Ji;_r.i.Q.KS..Oll,._hUS..Jl.il.nd. and Wife,
of the County oL.-.......Ma.ilia.UJ.L-------, lfil!I State of..._···-··Idaha_ _ _ _ _ _ _ _ _ , the part. ....... ·--····· of the first
part, anL........G:e.a.r.g.e.....E.•.•J:!els.nn...and....Is.ali.e11.... Ne.1s.an., ....hus.hand ..and...11!:L.t:e.,__ _ _ _ _ _ _ _ _ _ __
of the County oL......Madi.s.n~-------, l<d!l State of...·-··-·-·.Idahn........... ___._ _ _ _ _ _ _

the pa.rl---··-······-··· of

the

second part.

WITNESSETH, That the said part..

-----..--- of the :first part, for and in consideration of the sum o ~ - - - - - - - - - - ~

_______,_en_)J.o.llar.s._.e.nd._.o.th2.r....:11a.J..uahle.....c.n!lllid.e.r.at.1.ons..,,......~-··-" - - - - - - -DOLLARS lawful money
of the United States of America, to..... _.......th.e1.
have i,-ranted, 1:\6.re;ained and solq_P,;nd

· hand paid by the oiiECpart.ieS......._ of the

second

part, the receipt whereof is

.

hereby 8.cknowledged.;>tlo..,~.:,,riH•-"M' by these p'resenarant, bargain, sell and convey and confirm unto the said part._ie,,s_.,_ of the second part, and

to....-.--....t.h.eir:.....-............heirs w:id assigns, forever
00,(j

all

following described r,ial estate,
·
thiit/~i!!ia:lilillil0 s i t u a ~ ~ i n ilhe County~

State of Idaho, ~ ~ l l l l w l , x \ ' Q J @ j x...t.O.:::.W1t.. ' ~ - - - - - - - - - - - - - - - - - - - -

IV!)St .... B66....f eet ....of.... Sou theas.tQ.ua.rter ofthe .$outheast Qµarter, ...... secti.on .. 31., 'l;ownshiJl 5 .•. North,.
.Range .. 40.East... Bots.e . M e r l , . d i a n ~ - - - - - - - - - - - - - - - - - - - - - - - - - - .convevingwiththe above ... d ,es.cr1bed .la.nd any _and allwater ... r1ghts .... and....irr1.e;ating_.d1 t.ches...
:tl.eJ.Q.ng.lru;.....o.r.. . .in..a.nYJI.ls.e.....a..9.pe.r.t.a.1n1n:e....the.r.e.t.Q.....arn!....exJ;le.Ci.B..l.lY. ... .1.n.c..lJ.!(l,1n&...1Q... §.hi!. rn.§ ...of . the ....

.L.enr.Q.9.:t.....9.ana.L..~.Qnua.n.Y...,~-------U,s ....... Documen tarv .. ·stamps ...amount 1.ng . to.$9 •.35 . . attached and ca.ncelle~d~------------

TOC:RTHER, With all and singular, the tenements, hereditaments ai'i"il:. appurtenances thereunto
.b.e..lonr,:Lng.....ar.....1n. .anyw.ls.e.....appe.r.ta.lning.•.....anil...t . he ....r:e:v.e.rn.iQn ...QX.•.l:e.Y.e.r:;,.1.ons.,.....ro.mi,,1n!J..e.r.. ... M9_..:r..emainde rs,
rents, issues and profits thereof, and all estate, right, title and interest in and to the
.s.ald....J;ro.p.e.r.:ty_....a.:Lt...e.ll. . .1n....la:w.....as. . .in....e.q.uity.,...a.!....the....;;.a.1d.... J;la.r:t.ie.:,.....Q.f...the....firntllf!r.t..~ - - - ~:mi:l.t:,.11~~~~~
IIOO>IX~MX:

TO HAVE AND TO HOLD, All and singular the said premises, together with the appurtenance.s:Gl!dcl(ii'libep~DO:id~, unto the

said parL.1.e.S......... of the second part,

to-----=•e.i----~eirs

and ~igns forever.

And the said part...le.S.,_,__ of the first

part and __ ........t.tie.1~-----~-eirs, the said premises in the quiet and peaceable possession of the said part,_J-.e.S....... of the second part,

..... their

eir,

and assigns, against the.said part..ie.§......... of the first part, and. .........t-1:\eir

b•;rs, and against .n and

every person or persons whosoever, lawfully claiming or to claim the same, shall and will warrant, and by these presents forever defend.

IN WITNESS WHEREOF, The said part......t~.§. . . of the first part.......... ........

ha....Y..§........

hereunto se•~--t=h=e=ir=---~b;•nd...::i.• and

seaL.§.. the day and year first above written.

---~l:!.ra.n.n

Signed, sealed and delivered in the presence of

E. EriCK§.9.!L

....................... (SEAL)

················ ...................D..e.Ye.!la... _Q..,_ ..~r.tcks..o.•~--~(SEAL)
_ _ _ _ _ _ _ _ _ _ _ _ (SEAL)
STATE OF IDAHO,

l

County: o f ~ ] ' . \

o~cwnevi

e

55
'

Z..O.......day of .........June., ...in.t.he.... ye.ar. ......., 19..4.7.. , before m_ _ _ _ _ _ _ _ _ _ _ _ _ __

- - - - - - ~ · •. L.•....Q.r:anila.lL.... J.r.___ _ _ _~ ..........._.nQ..tl>..r:/.... P.U9..J..1.9_ _ _ _ _ _ _ _ __
of Idaho,
in and for said Stat./ personally appeared.............He.nr.Y:.....E. , ....~r..tcks..a.n.....an!l. De.Ve_da .... c ,..... Erickson, husband ... an d.. w if e, ...
known to me to be the person...s... whose name.,.s_ _ _ _ .. ..... .......a.r.e._____ subscribed to the within instrument, ap.d acknowledged to
me that ........

t . .heY. .......... executed the same.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the day and year in this certificate first above written .

(Seal)

vy caroroi ;,s 1 oo e xpJ r.-"s Feb.

............_........!L......L,....C.randall.. ...J..r....___ _ _ _ __
Notary Public
..Res..i.!:line:.at. I\lah.o ..~'1,.ll.s, .... Idaho
10 1948

,

Filed for record at the request of.............. P.'1,.Ul....B.anl.J;iu.•..,,___ _ _ __
at.................15 ................minutes past..

l.Q .................o'clock ..........A. •...M., this ...............65..til

... day of.................._.J11n. ~.- - - - - - - 19.....47.,

and recorded in Book .........lQ.8................... of Deeds, page.................4.Q§....., Records of Madison County, State of Idaho.

- - - - - - - ~ f......~....... Pa.Yi.~-----

WARRANTY Dl ·I-RECORD. No.150,.MADISON COUNTY, .)AHO
INSTRUMENT No,.•--·-··7_Q.1.,~.\/....... -..--..-·

WARRANTY DEED
. April__________ ..in the Year of Our Lord

THIS INDENTURE, Made the............... Z.3T.\L ....................... day oL .. .
Thousand Nine Hundred and..'l.'.hlrtY -:.i;?.IBht. ......... between. ...........C::HA.Ru;.s
of the County of .......... ,...........Madis. on .... .
part, and......................

O, JEPPSON, a widower I of Archer.. . ~·____
.... Idaho .........

.................. , and State of ..

One

- - - - - , the parl .... Y........... of the first

GEORGE. . F., .... NELSON, of... Archer ..

of the County of ........... _....Mad1-son....
.... , and State of............................Jdah~o~----second part.
WITNESSETH, That the said part .. y........... of the first part, for and in consideration of the sum of................ .

, the part ........y...... of the

..... . ._...ONE....THOUSAND ... EIGHT ... HUNDREil ... and no/10.0,,.."'·"'·""'""··"'·"·"($~ .•.BOO.•. OO.)~."'·"'·".."' ......DOLLARS lawful money
......... in hand ·paid by the said part .. y ................. of the second part, the receipt ·whereof is

of the United· States of America,· to ...... , ........ him...

has granted . bctrgained and ::;old and

.

hereby acknowledged/do .... ................: by lhese pl"esents, grant, bargain, ~u and convey and confirm unto the said part...~---· ...... of the second part, ·and

to. ............. his ............................ :.heks and· assigns, forever all that certain lot, piece or parcel of land situate, lying and being in the County of Madison
and State_ of Idaho, and bounded and described as follows, to·wit :.... C.ommencing ....a.t.....t.he.... $..o.uth·w.e.st .... .G.or.ner. ....of.. ...the......S.outh.,,,.

west. quarte.r. oLthe.Southeas.t ...Q,ua.rter......(SW¼SE¼) o.f.Sec.tion ....Thir.ty"'one (3.1).in....T..o:wnship .ti'l!e
. (5 ) .. Nor.th.....af.. Bange Eorty~..(.40) .. East.of.the .... Boise... Mer.id.ian •. and .... running.. thenc.e ....E.as.t .. Four.......

hundr.ed . f.ive ..... (.4.05.) ....:fe.e..t......more..... or.....les.s.•......to .... th.e ·.West....bank....of.... an ....icriga.t.ion....ditch, .....and.... thenc.e.
N.or..th ....bea:dng ....sligh.tly.. West .... a.long ....the....We.st.... bank.... of said~1rr.1-gation.dit.ch....to..w..her.e. ...s.ame....
.intersects .. the.... North ..... line .. of... tp.e . .Southwest .Quarter . oft.he. Southeast . Q,ua.rter (SW;-SE¼) .. of ..... .
.said . se.ction;..... thenc.e .. Wes.t . three... hundred .... e.ighty.-nine. (389.) ... feet .•.. more ..or less, ... to..... the .. Nor.th..west C.orner. .. of ...said..... subdivis.i.on . of. .. land.,... thence South .. aLong .... th.e . .W.est...11-ne...af .. sa1d. .. sub.div1-sor.
e1g,hty..{B.O) . rods., .. mor.e..... or.....less., . to.. the .point.. of. beginning, .together .....with .... s.ix.. (6) shares
!

.oL.water..... rj_ght ....:!n .the....Lenr.oot... Gana.l,...... Cexcepting from said. tract thr..ee.-eights .. (3/8.). ....o"t . an ..
acre....... mor.e. or .... le.ss., ... oL ..land ... in... the . ..S.outhwest Corner. tller.eof, ... lying ..S.outhwes.t .. oL . the ....Lenr.oot
C.anal) .•..
.. .......... ... .....$2..2.0 ... in... re.venue . s.tamns .... aff.ix.ed ..and. c.ancelle.d..•....
together with all and ~ingular the tenements, hered.itaments and appurtenances thereunto be.longing, or in anywise appertaining and the rents, issues

and profits thereof.
TO. HAVE. AND T.O HOLD, All and singular the said premises,.together with the appl\rtenances.and privileges thereunto incident, unto the
said part . Y ... .

. of the second part, to. _ _ _ _..,,.is .

part and ....

his ....................................... heirs,

.. .......... heirs and assigns forever,

And the said part ...Y.......... of the first

the said premises in the quiet and peaceable possession of the said part ....Y ............. of the second part,

. ........... his.... . ...... ·....heirs and assigns, against the said part...... y ............. of the first part, and .............. his .........................heirs, and against all and
"ve-rv person or persons whosoever, lawfully claiming __ or to claim the same, shall and wi11 warrant, and by these presents forever defend .
l WITNESS WHEREOF, The said part.. .. y...
he day and year first above written.

...... .... heS ............... hereunto set.... ........................his ...._............hand. ...... and

... of the first part

.......... Char.lea. o .... J.eppson ...

i~ed, sealed and delivered in the presence of

..C~ .... W.• . Po.a.le ....

.......

_ _ _ _ _ _ ... ............... ......... .. .. ..

..(SEAL)
. ._.(SEAL)

...... (SEAL)

~ OF IDAHO,}
ty of Madison,
ss_.
On this ............. 2.3r.d ............... day oL ................

April ..... . :......................, 19.38

C.har.le..s .....w... .P.oo;J..e ..

, a .........

d for said State, personally appeared ..........CHA.RIES... .Q.., ..... JEPPSON
m to .me to .be th¢ person... .... whose name..... .

.... ........is ..... .

, before me, ..

Notary Pub.Uc.. .

.......... a . . widower...... .

.. .....................................subscribed to the within instrument, and acknowledged to

jiat ...............he.. _ ....... executed the same.
IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the day and year in this certificate first above written.
r

.

........ Gbs,,rle.s. W. Poole, Notary . . PU.b.lic...

(SEAL)
· .coilllJlis s ion expires Dec . 11. 1940
Filed for record at the request of..
........................minutes past
nd recorded in Book ....150

.......1

.. ...... Geor.ge... F....

N.elson.....

.............. o'clock ...... P~ .M.,

tbls .. .

.. .. 19. .... ..

.. ..day' oL ........... No:v.em.b.er......

...... , 1943 ,

............ of Deeds, page........ 223 ....... , Records of Madison County, State of Idaho .
......E. ......L. •.....P.a:v1-s.... . .
Recorder.
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STATE OF IDAHO )

County of Madison

ss
)

Nonnan B. Erickson being first duly sworn under oath deposes and states as follows:
1. I wa.~ born and raised in Archer, Idaho, and have Jived here most ofmy Jife. 1 was
born in • .

2. J remember swimmin.g in the canal located on the ea.<rtern edge of the property now
owned by Lynn Nelson when the property was owned by Mr. Charles 0. Jeppson.
3. 1 remember that the J)foperty to the east of the ditch was in pasture and bad eattle on it.
The property to the west of the ditch was being fanned.
DATEDthis _.::l. day ofNov~mber, 2009.

~
'

Subscribed and Sworn before me this

AFFIDAVIT OF NORMAN B ERICKSON
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··t:i~~
Ne an B. Erickson
day of November, 2009.
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HOPKINS RODEN CROCKETT
HANSEN & HOOPES, PLLC
C. Timothy Hopkins, ISBN 1064
Sean J. Coletti, ISBN 7199
428 Park Avenue
P.O. Box 51219
Idaho Falls, ID 83405-1219
Telephone: 208-523-4445
Counsel for Defendants

i

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF MADISON
JEBB HUSKINSON and BRANDIE
HUSKINSON, a married couple,
Plaintiffs,

v.
LYNN C. NELSON, JR. and JANA
NELSON, a married couple,

Case No. CV-2010-82

REPLY BRIEF IN SUPPORT OF
DEFENDANTS' MOTION FOR
SUMMARY JUDGMENT AND IN
OPPOSITION TO PLAINTIFFS'
MOTION FOR SUMMARY
JUDGMENT

Defendants.

COME NOW the Defendants, LYNN C. NELSON, JR. and JANA
NELSON (the "Nelsons"), by and through their counsel of record, the law firm of
Hopkins Roden Crockett Hansen & Hoopes, PLLC, Idaho Falls, Idaho, and pursuant to
I.R.C.P. 56(c) submit this Reply Brief in Support of Defendant's Motion for Summary
Judgment and in Opposition to Plaintiffs Motion for Summary Judgment.
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INTRODUCTION
Plaintiffs have failed to rebut the presumptions established by Defendants
that the fence dividing their properties constitutes a boundary by agreement or
acquiescence. Plaintiffs have presented two affidavits in support of their Motion for
Summary Judgment, but neither provides any history as to the fence, why it was built,
when it was built or who built it. Absent such evidence, the law presumes that the fence
is the boundary, by agreement.
STANDARD OF REVIEW ON
CROSS-MOTIONS FOR SUMMARY JUDGMENT
When parties file cross-motions for summary judgment, as in the case at
bar, the Court becomes the fact-finder and must evaluate each party's motion on its own
merits. Intermountain Eye and Laser Centers, P.l.L. C. v. Miller, 142 Idaho 218, 222,
127 P.3d 121 (2005); Sorensen v. St. Alphonsus Regional Medical Center, Inc., 141 Idaho
754, 118 P.3d 86 (2005). "Where the facts are undisputed and the district court rather
than ajury will be the trier of fact, summary judgment is appropriate, despite the
possibility of conflicting inferences because the comi alone will be responsible for
resolving the conflict between those inferences." Cox v. Clanton, 13 7 Idaho 492, 494, 50
P.3d 987 (2002).
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ARGUMENT

As the Plaintiffs have submitted no evidence concerning the history of the fence in
question or the boundary between the Plaintiffs' and Defendants' property, Defendants'
Motion for Summary Judgment should be granted and Plaintiffs' Motion for Summary
Judgment should be denied.
Plaintiffs have argued that this case differs from other boundary by
agreement or acquiescence cases because the fence at issue was originally built as an
internal fence. However, they present no evidence to support that assertion.
Once a moving party has established the presumptions that (a) there was an
agreement fixing the fence as a boundary line, and (b) the boundary line was fixed
because of an uncertainty or dispute, it is the non-moving party's burden to present
evidence to rebut those presumptions. See Teton Peaks Investment Co., LLC v. Ohme,
146 Idaho 394,399, 195 P.3d 1207 (2008). However, neither the Affidavit of Norman B.
Erickson nor that of Jebb Huskinson discusses the fence at issue in any respect. The
Erickson Affidavit states that he swam in the ditch between the properties and noticed
that the property to the east was to be used for grazing, and that the property to the west
was being fanned. See Affidavit of Norman B. Erickson,~~ 2-3. He says nothing about
when the fence was built, who built it, or why it was built. In fact the word fence never
appears in the Erickson Affidavit. Jebb Huskinson does not state he has any personal
knowledge concerning the fence or boundaries of the parties' properties, and provides no
helpful infonnation as to its purpose or construction. Affidavit of Jebb Huskinson.
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Furthermore, the Deeds attached to Mr. Huskinson's affidavit provide little
more than legal descriptions. No one disputes that the fence is not on the true, surveyed
property line. Our Supreme Court has made it clear that legal descriptions do not serve to
rebut presumptions of boundary by agreement and do not create genuine issues of
material fact:
No one in this case disputes that the fence is not the
true property line. Generally, in a boundary by agreement
case the fence is not the true property line, which is why the
parties present information to the court attempting to establish
whether a boundary by agreement exists. Therefore, it seems
counterintuitive for Teton Peaks to support their contention
that no boundary by agreement exists because the fence is not
the true property line.
Teton Peaks Inv. Co., LLC v. Ohme, 146 Idaho 394, 398 n. 2, 195 P.3d 1207 (2008).

Plaintiffs cite to two cases in suppo1i of their argument, Cox v. Clanton,
137 Idaho 492, 50 P.3d 987 (2002), and Griffin v. Anderson, 144 Idaho 376, 162 P.3d
755 (2007). Neither case supports the Plaintiffs' contentions. In both, landowners
constructed a fence to contain cattle, and subsequent landowners believed the fence
constituted a boundary by agreement. In both cases, however, the actual individuals who
constructed the fence testified as to the location and purpose of its construction. In Cox,
Nina Anderson, whose husband erected the fence on their property, testified that the
"fence was put up hastily to contain cattle" and that they had not "treated it as a boundary
to the property." 137 Idaho at 494. In Griffin, the Court found that the "Andersons
constmcted the fence themselves, and testified that they were prompted to erect their
K.bl'LY .l:::SK.1.tl' 11~ .:::iurruI\ 1 Vr
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fence as a barrier for their livestock and not to mark the boundary of their land." 144
Idaho at 378-79. In other words, in both cases the Court found "clear evidence of a lack
of agreement." Id. at 378.
Such evidence does not exist in this case. Neither Plaintiffs nor Defendants
have submitted any evidence regarding the building of the fence. Plaintiffs do not know
who built the fence in its present condition, or why it was built. Plaintiffs guess that the
"fence was built by Orrin Jeppson or a prior owner to contain cattle and divide his own
property prior to the current parcels being separated." Brief in Support of Plaintiff's
Motion for Summary Judgment, p. 3 (emphasis added). But Plaintiffs provide no support

whatsoever for this speculative statement.
The only evidence before the Court which is focused specifically on the
fence at issue is found in the Affidavits of Lynn Nelson, Blair Grover, Glenna
McCulloch, Ada Greene and Stanley Sutton. Each of those individuals state that they
have always believed the fence line to be the boundary between the parties' properties.
No evidence exists as to who built the fence or when or why it was built. No evidence
exists to show that the fence existed prior to division of the property. For as long as
anyone with a memory of the matter can remember, the fence has been used as a
boundary.
The fence has been treated as the boundary line for nearly 60 years, which,
absent evidence concerning its construction, gives rise to both presumptions as stated in
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Teton Peaks Investment Co., LLC v. Ohme, 146 Idaho 394,399, 195 P.3d 1207 (2008).
The Idaho Supreme Court recently stated that it has "repeatedly found a boundary by
agreement where a fence is treated as the property line for a number of years, there is no
information about why the fence was built, and no evidence to disprove that the fence
was intended to be a boundary." Flying Elk Investment, LLC v. Cornwall, 2010 WL
1643971, *3 (Idaho, April 26, 2010).
CONCLUSION

For the foregoing reasons, Defendants' Motion for Summary Judgment
should be granted and Plaintiffs Motion for Summary Judgment must be denied.
Respectfully submitted this

'ZJ//(tay of June, 20 I0.
HOPKINS RODEN CROCKETT
HANSEN & HOOPES, PLLC

By~q&W
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Attorneys for the Defendants
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CERTIFICATE OF SERVICE BY MAIL, HAND DELIVERY
OR FACSIMILE TRANSMISSION
I hereby certify that a true and correct copy of the foregoing document was
on this date served upon the persons named below, at the addresses set out below their
name, either by mailing, hand delivery or by telecopying to them a true and correct copy
of said document in a properly addressed envelope in the United States mail, postage
prepaid; by hand delivery to them; or by facsimile transmission.
DATED thisc>U$fday of June, 2010.

S'dn J. Coletti

Hyrum Erickson, Esq.
RIGBY, ANDRUS & RIGBY, CHTD.
25 North Second East
Rexburg, Idaho 83440
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U.S. Mail
Overnight Delivery
Hand Delivery
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Hyrum Erickson, ISBN 7688
RIGBY, ANDRUS & RIGBY, Chartered
Attorneys at Law
25 North Second East
Rexburg, Idaho 83440
Telephone: 208-356-3633
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Attorneys for Plaintiffs

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO IN AND FOR THE COUNTY OF MADISON

JEBB HUSKINSON AND BRANDIE
HUSKINSON, a married couple,
Plaintiffs,
V.

LYNN C. NELSON, JR. AND JANA
NELSON, a married couple;
Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV-2010-82

PLAINTIFF'S ANSWERING BRIEF IN
OPPOSITION TO DEFENDANT'S
MOTION FOR SUMMARY JUDGMENT

Comes now, Plaintiffs Jebb Huskinson and Brandie Huskinson, by and through their
attorney ofrecord, Hyrum Erickson of Rigby, Andrus, & Rigby, Chtd., and, pursuant to
I.R.C.P.56(c) submit this Answering Briefln Opposition to Defendant's Motion for Summary
Judgment.
BACKGROUND
This case involves a property line dispute between neighbors. The property in dispute is
titled in the Plaintiffs name. Defendant has asserted title to the disputed property based on the

PLAINTIFF'S ANSWERING BRIEF IN OPPOSITION TO DEFENDANT'S MOTION
PLAINTIFF'S ANSWERING BRIEF IN OPPOSITION
TO DEFENDANT'S MOTION FOR SUMMARY
JUDGMENT
PAGE 102

~

doctrine of boundary by agreement. Answer and Counterclaim. On April 91\ 2010, Defendant
filed a motion for summary judgment supported by various affidavits indicating that Defendant
and his predecessor in interest have farmed up to the fence line since acquiring the property in
1947. Defendant's motion for summary judgment is based on the doctrine of boundary by
agreement and the presumptions arising from a fence of unknown origin and purpose as applied
in Teton Peaks Inv. Co., LLC v. Ohme, 146 Idaho 394, 195 P.3d 1207 (2008). On May 281\
2010, Plaintiffs filed for Summary Judgment and submitted affidavits of Norman Erickson and
Jebb Huskinson. The Court has set a hearing on the cross motions for summary judgment for
July 8, 2010.
ARGUMENT

Plaintiff has rebutted any presumption that the fence was built pursuant to a
boundary by agreement.
Boundary by agreement has two elements: (1) there must be an uncertain or disputed
boundary and (2) a subsequent agreement fixing the boundary.'" Downey v. Vavold, 144 Idaho
592, 595, 166 P.3d 382, 385 (2007) (quoting Luce v. Marble, 142 Idaho 264,271, 127 P.3d 167,
174 (2005)). The party seeking to establish boundary by agreement has the burden of proving
these two elements by clear and convincing evidence. Luce, 142 Idaho at 270-71, 127 P.3d at
173-74. Over the years, the Courts have been presented with a variety of cases involving fences
of unknown origin. The Idaho Supreme Court has ruled that absent any evidence regarding the
original purpose or history of a fence, the Court will presume that the fence was placed as an
agreement fixing an uncertain boundary line - thus satisfying both elements of boundary by
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agreement. Teton Peaks Inv. Co., LLC v. Ohme, 146 Idaho 394, 397 (2008). The Defendant has
relied solely on this presumption for his motion for summary judgment. However, this
presumption is rebuttable and when parties have presented evidence that the fence in question
was not built as a boundary fence the courts have declined to find a boundary by agreement. See
Cox v. Clanton, 137 Idaho 492, 50 P.3d 987 (2002); Griffin v. Anderson, 144 Idaho 376, 162
P.3d 755 (2007); Anderson v. Rex Hayes Family Trust, 145 Idaho 741, 185 P.3d 253 (2008).
The affidavits submitted by the parties in support of their respective motions for summary
judgment provide evidence that the fence was not built as a boundary fence. Plaintiff has
submitted the Affidvit of Jebb Huskinson. The deeds attached to Mr. Huskinson's affidavit show
that prior to 194 7 the property owned by the parties was unified in one parcel and that it wasn't
until 194 7 that the parcels were divided. Affidavit ofJebb Huskinson Exhibits A, B. This
appears to be undisputed and is consistent with the Defendant's Counterclaim. Counterclaim~

I. If the fence in question were built prior to 1947, it could not have been built as a boundary
fence, but rather, would have been an internal fence built by the property owner within his or her
own property. In order for this fence to have been built as a boundary fence, it had to have been
built after the property was divided in 1947. The affidavit of Norman Erickson indicates that the
fence was in place prior to 194 7. According to his affidavit, Mr. Erickson was born inllll. He
would have been 32 years of age when the property was divided. He remembers swimming in
the canal that the fence in question roughly parallels when the parcels were all owned by Mr.
Charles 0. Jeppson. At that time the portion to the east of the ditch was in pasture and the
portion to the west of the ditch was being farmed. This indicates that Mr. Jeppson or a
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predecessor in interest had built the fence as an internal fence to contain cattle to the east of the
fence and allow the property west of the fence to be farmed.
That the fence predates the division of the property does not appear to be disputed and in
fact, is supported by the affidavits submitted in support of the Defendant's motion for summary
judgment. The Affidavit of the Defendant, Lynn C. Nelson states as follows:
This fence has remained in the same location, not moving to the west or the east
since the property was first sold as an individual parcel. The fence line and the
canal run parallel to each other creating a natural boundary that has been
recognized as a property boundary for many years. Since 1947 and possibly
before this fence has been recognized as a property boundary for landowners on
the west side of the fence as well as those on the east side of the fence.
Affidavit of Lynn Nelson at 2 (emphasis added). The Defendant also provided the Affidavit of

Glenna McCulloch in support of his motion. Mrs. McCulloch is 82 years old. Affidvit of Glenna
McCulloch at 1. Thus, she would have been about 19 in 1947 when the property was divided.

She is the sister of the Defendant's predecessor in interest and the Defendant's aunt. Id. at 2.
She helped haul hay on the property when it was owned by her brother. Id. Mrs. McCulloch
affirms "That fence line has never changed as far as I can remember." Id.
The Defendant also provided the Affidavit of Ada Greene. Mrs. Greene is 71 years of
age. Affidavit ofAda Greene at 1. Mrs. Greene would have been approximately 8 years old in
1947 when the property was divided. She has lived in the area her entire life. Id. at 2. Mrs.
Greene affirms as follows:
When I was a girl, I used to swim in the canal by the fence. Currently I use water
from the canal for my property.
That fence along the east side of the Nelson property has remained in the same
place for as long as I can remember. Its location has never changed, and I am not
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aware of there being any disputes regarding this fence line.
Id. (Emphasis added). Taken together, the affidavits of Norman Erickson, Jebb Huskinson, Lynn

Nelson, Glenna McCulloch, and Ada Greene clearly indicate that the fence was in place prior to
the property being divided in 1947. It should be noted that Defendant has produced no evidence
that the fence was built after the property was divided. In fact, Defendant has not even alleged
that it was built after 1947.
Since the evidence in the record indicates that the fence was built as a internal fence prior
to the division of the property in 1947, the presumption that it was built by adjoining land owners
to fix the location of an uncertain boundary cannot be made. The Defendant has based his
motion for summary judgment solely on that presumption. He has not provided any other
grounds for his motion and as such it must be denied.
CONCLUSION
Plaintiffs request that the Court deny Defendant's motion for summary judgment.

DATED this 24 th day of June, 2010.
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF
THE STA TE OF IDAHO IN AND FOR THE COUNTY OF MADISON

JEBB HUSKINSON AND BRANDIE
HUSKINSON, a married couple,
Plaintiffs,
V.

LYNN C. NELSON, JR. AND JANA
NELSON, a married couple;
Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV-2010-82

REPLY BRIEF IN SUPPORT OF
PLAINTIFF'S MOTION FOR
SUMMARY JUDGMENT

Come now, Plaintiffs Jebb Huskinson and Brandie Huskinson, by and through their
attorney ofrecord, Hyrum Erickson of Rigby, Andrus, & Rigby, Chtd., and, pursuant to
I.R.C.P.56(c) submit this Reply Brief In Support of Plaintiffs Motion for Summary Judgment.
BACKGROUND
This case involves a property line dispute between neighbors. The property in dispute is
titled in the Plaintiffs name. Defendant has asserted title to the disputed property based on the
doctrine of boundary by agreement. Answer and Counterclaim. On April 9th , 2010, Defendant
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filed a motion for summary judgment. On May 281\ 2010, Plaintiffs filed a motion for summary
judgment. The Court has set a hearing on the cross motions for summary judgment for July 8,
2010.
STANDARD OF REVIEW
Summary judgment is proper "if the pleadings, depositions, and admissions on file,
together with the affidavits, if any, show that there is no genuine issue as to any material fact and
that the moving party is entitled to a judgment as a matter of law." I.R.C.P. 56(c) Where the
parties have filed cross-motions for summary judgment relying on the same facts, issues and
theories, the parties effectively stipulate that there is no genuine issue of material fact that would
preclude the Court from entering summary judgment. McFadden v. Sein, 139 Idaho 921,923, 88
P.3d 740, 742 (2004) (Citing Intermountain Forest Management, Inc. v. Louisiana Pacific Corp.,
136 Idaho 233,235, 31 P.3d 921,923 (2001). However, the mere fact that both parties move for
summary judgment does not in and of itself establish that there is no genuine issue of material
fact. Id The fact that the parties have filed cross-motions for summary judgment does not
change the applicable standard of review, and the Court must evaluate each party's motion on its
own merits. Id
ARGUMENT
The party asserting a boundary by agreement bears the burden of proof and absent
clear and convincing evidence of an agreement, the holder of title is entitled to their
property.

Idaho law presumes that the holder of title to property is the legal owner of that property.

REPLY BRIEF IN SUPPORT OF PLAINTIFF'S MOTION FOR SUMMARY
TTTfiC'l\AVl\,J'T'

D - - - ,.,

REPLY BRIEF IN SUPPORT OF PLAINTIFF'S
MOTION FOR SUMMARY JUDGMENT
PAGE 109

Luce v. Marble, 142 Idaho 264, 270-271, 127 P.3d 167, 173-174 (2005) (citing Hettinga v.
Sybrandy, 126 Idaho 467, 469, 886 P.2d 772, 774 (1994); Russ Ballard & Family Achievement
Inst. v. Lava Hot Springs Resort, Inc., 97 Idaho 572,579,548 P.2d 72, 79 (1976). "[O]ne who

would claim the ownership of property of which the legal title stands or record in another ... must
establish such claim by evidence that is clear, satisfactory and convincing." Id. (citing Russ
Ballard & Family Achievement Inst., 97 Idaho at 579, 548 P.2d at 79.)

The limited evidence available to the Court does not support the inference of a
boundary by agreement.

Unless it appears that there is a dispute as to a material fact, the court, based on the
parties cross motions for summary judgment on similar or identical facts, may make inferences
regarding the limited evidence available. The evidence available to the court shows the
following:
•

Prior to 1947 the parcels were included in one parcel owned by Orrin B. And
Adaline B. Jeppson.

•

The fence currently in place was built prior to 194 7 as an internal fence.

•

On June 191\ 1947, Henry Erickson purchased the property from the Jeppsons.

•

One June 20 1\ 1947, George F. Nelson purchased the west 866 feet of the
quarter/quarter section from Henry Erickson. Henry Erickson retained the
remainder to the east.

•

Henry Erickson's deed from the Jeppsons and George Nelson's deed from Henry
Erickson were likely part of the same transaction, with the one day delay in
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transferring the property from Henry Erickson to George Nelson a fiction for
convenience and to keep the chain of title clear. The notary is the same on both
deeds, both deeds were notarized on June 20t\ and were recorded at the same time
and date and at the request of the same individual.
•

George Nelson and Henry Erickson choose not divide the property along the
existing fence or along the ditch running roughly parallel to the fence, although
they could easily have done so and Mr. Nelson had done so in previous deeds
pertaining to nearby property.

•

After the property was sold the parties did not adjust the fence to the true property
line and George Nelson and his predecessors farmed up to the preexisting fence
line.

•

George Nelson and Henry Erickson never made any record of an agreement
shifting the boundary line or stated to any of their family or successors in interest
that they had agreed to the preexisting fence as the boundary.

There are at least three possible inferences that could be drawn from the available facts. First, it
could be inferred that George Nelson and Henry Erickson intended to make the preexisting fence
or the canal the boundary and simply measured wrong. However, this would require us to
believe that George and Henry missmeasured the distance to the fence by 54 to 40 feet and that
they failed to notice that the fence and ditch do not cross the quarter/quarter section in a straight
line. In addition, if they had intended the ditch or fence to be the boundary, they could easily
have drafted the deed to that effect as was done in the deed for nearby property recorded by
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George Nelson in 1938 and attached to the Affidavit of Jebb Huskinson as Exhibit C. Finally,
even if the parties to the sale had intended the ditch or fence to be the dividing line and simply
erred in their legal description, that does not give rise to a boundary by agreement. In Reid v.

Duzet, 140 Idaho 389, 94 P.3d 694 (2004), the Idaho Supreme Court had the opportunity to
decide if a boundary by agreement arose when two parties attempted to transfer an agreed upon
piece of property but failed to do so based on a faulty legal description. The Court ruled that it
did not as there was no uncertain boundary to be agreed upon when the parties set out the
intended boundary line. Id., 140 Idaho at 392, 94 P.3d at 697. 1
The second possibility is that the parties knew that the fence was not located on their
boundary line, but that subsequent to the transfer, Henry Erickson agreed to give George Nelson
the property to the west of the fence. The Defendants have presented no evidence that this is the
case or any explanation for why Henry Erickson would have done so. If he did so, neither he nor
George Nelson made any mention of it to their family or apparently made any written record of
the agreement. There is no explanation for why Henry and George would place the boundary
where they did at the time they divided the property only to agree to a different boundary line
later.
The most likely scenario is that Henry and George were aware that the current fence line
was not the current boundary and simply never got around to moving the fence to its correct

1

The Court did award the property to the party asserting title, but on a theory of an "oral
agreement" combined with notice that has not been argued and for which no evidence has been
submitted in this case.
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location. Neither party would have been particularly motivated to move the fence. George
Nelson wouldn't be inclined to move the fence since he was farming up to it. Henry was
generally using the parcel for pasture and the acre or so of property on the other side of the fence
would not have been a high priority for him. Unfortunately, although the Defendant knew that
the fence was not on the property line based on the 1988 survey he commissioned when he
purchased his parcel, he did nothing to correct the deeds until after the parties to the original sale
had all passed away. As a result, we may never know for sure, but it appears most likely the
parties to the original 1947 deeds simply did not get around to putting the fence in the correct
place. As time passed and other parties came to own Henry's parcel, they did not have survey's
commissioned and did not know the location of the true boundary line.
Henry Erickson's failure to move the fence to the correct location is not an agreement.
His predecessors failure to remove the Nelson's from the disputed property also cannot be termed
an agreement since they did not know the location of the true boundary line. In order to support
a claim for boundary by agreement there must be more than mere possession, there must be an
agreement. The evidence before the court does not support the finding of an agreement.
CONCLUSION
Because Defendants have failed to meet their burden of proof to show an agreement and
because the evidence supports and inference that there was no boundary by agreement, the
Plaintiff's request that the Court grant Plaintiffs motion for summary judgment.
DATED this 30th day of June, 2010.
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF MADISON

)
)
)
)
Plaintiffs,
)
)
vs.
)
)
LYNN C. NELSON, JR. AND JANA
)
NELSON, a married couple;
)
)
Defendants.
_______________.)
JEBB HUSKINSON AND BRANDIE
HUSKINSON, a married couple,

Case No. CV-10-82
MEMORANDUM DECISION RE:
MOTIONS FOR SUMMARY
JUDGMENT

Prior to 1947, Orrin B. Jeppson and Adaline B. Jeppson (Jeppsons) owned the entire
Southeast Quarter of the Southeast Quarter of Section Thirty-one, Township 5, North Range 40
East of Boise Meridian. A fence, which has been in place since at least 1947, runs north and
south through the quarter section and parallels the Lenroot Canal. Jeppsons farmed the property
to the east of the Fence and used the property west of the fence as pasture.
On June 19, 1947, the Jeppsons sold the property to Henry and DeVedaErickson
(Ericksons). The Ericksons sold the West 866 feet of the quarter section to George F. Nelson
(George) on June 20, 1947. Neither the fence nor the canal sit on the property line that was
created by that sale.
On or about June 23, 1952, George sold the land to his son Chester. On November 10,
1988, Chester sold the land to his nephew, defendant Lynn C. Nelson. Lynn and his wife Jana
(Nelsons) own the land today and farm the land up to the fence line. George and his successors
have farmed the land up to the fence line.
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In 2009, Jebb and Brandie Huskinson (Huskinsons) bought a parcel ofland within
the same quarter section originally owned by the Jeppsons. The Huskinson's property borders
the Nelson's property on the east.
On February 8, 2010, the Huskinsons filed suit against the Nelsons to quiet title and for
trespass and ejection regarding a portion of land described in the Huskinson's deed that lies west
of the fence (Disputed Property).
On March 5, 2010, the Nelsons counterclaimed for the purpose of quieting title to the
Disputed Property. The Nelsons based their claim on the legal doctrine of boundary by
agreement.
On April 9, 2010, the Nelsons filed a Motion for Summary Judgment.
On May 28, 2010, the Huskinsons filed a Motion for Summary Judgment.
On June 22, 2010, the Nelsons filed a Reply Briefin Support of Defendant's Motion for
Summary Judgment and in Opposition to Plaintiffs Motion for Summary Judgment.
On June 24, 2010, the Huskinson's filed Plaintiffs Answering Brief in Opposition to
Defendant's Motion for Summary Judgment.
On July 1, 2010, the Huskinson's filed a Reply Brief in Support of Plaintiffs Motion for
Summary Judgment.
II. STANDARD OF ADJUDICATION

A motion for summary judgment "shall be rendered forthwith if the pleadings,
depositions, and admissions on file, together with the affidavits, if any, show that there is no
genuine issue as to any material fact and that the moving party is entitled to judgment as a matter
of law." l.R.C.P. 56(c). See Grover v. Smith, 137 Idaho 247, 46 P.3d 1105; Rockefeller v.
Grabow, 136 Idaho 637, 39 P.3d 577 (2002). The burden is, at all times, on the moving party to
MEMORANDUM DECISION RE: MOTIONS FOR
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demonstrate the absence of a genuine issue of material fact. Jordan v. Beeks, 135 Idaho 586, 21
P.3d 908 (2001).
The United States Supreme Court, in Celotex Corp. v. Catrett, 4 77 U.S. 317, 106 S.Ct.
2548 (1986), stated:
Of course, a party seeking summary judgment always bears the initial
responsibility of informing the district court of the basis for its motion, and
identifying those portions of "the pleadings, depositions, answers to
interrogatories, and admissions on file, together with the affidavits, if any," which
it believes demonstrate the absence of a genuine issue of material fact. But unlike
the Court of Appeals, we find no express or implied requirement in Rule 56 that
the moving party support its motion with affidavits or other similar materials
negating the opponent's claim. On the contrary, Rule 56(c), which refers to "the
affidavits, if any" (emphasis added), suggests the absence of such a requirement.
And if there were any doubt about the meaning of Rule 56(c) in this regard, such
doubt is clearly removed by Rules 56(a) and (b), which provide the claimants and
defendants, respectively, may move for summary judgment "with or without
supporting affidavits" (emphasis added). The import of these subsections is that,
regardless of whether the moving party accompanies its summary judgment
motion with affidavits, the motion may, and should, be granted so long as
whatever is before the district court demonstrates that the standard for the entry of
summary judgment, as set forth in Rule 56(c), is satisfied. One of the principal
purposes of the summary judgment rule is to isolate and dispose of factually
unsupported claims or defenses, and we think it should be interpreted in a way
that allows it to accomplish this purpose.

Id. at 323, 106 S.Ct. at 2553 (alterations in original).
When assessing a motion for summary judgment, all controverted facts are to be liberally
construed in favor of the non-moving party. Dodge-Farrar v. American Cleaning Services, Co.,
137 Idaho 838, 54 P.3d 954 (Ct. App. 2002). In ruling on a motion for summary judgment, a
court is not permitted to weigh the evidence to resolve controverted factual issues. Meyers v.

Lott, 133 Idaho 846,993 P.2d 609 (2000). Liberal construction of the facts in favor of the nonmoving party requires the court to draw all reasonable factual inferences in favor of the nonmoving party. Farnworth v. Ratliff, 134 Idaho 237,999 P.2d 892 (2000); Madrid v. Roth, 134
Idaho 802, 10 P .3 d 751 ( Ct. App. 2000).
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"If the action will be tried by the court without a jury ... an exception to this rule applies.
In Riverside Development Co. v. Ritchie, 103 Idaho 515,650 P.2d 657 (1982), our Supreme
Court held that a judge is not required to draw inferences in favor of the party opposing a motion
for summary judgment." Kaufman v. Fairchild, 119 Idaho 859, 860, 810 P.2d 1145, 1146 (Ct.
App. 1991). "Where the evidentiary facts are not disputed and the trial court rather than a jury
will be the trier of facts, summary judgment is appropriate, despite the possibility of conflicting
inferences because the court alone will be responsible for resolving the conflict between those
inferences." Riverside, 103 Idaho at 519,650 P.2d at 661. "Conflicting evidentiary facts,
however, must still be viewed in favor of the nonmoving party." Banner Life Ins. Co. v. Mark
Wallace Dixson Irrevocable Trust, 147 Idaho 117,124,206 P.3d 481,488 (2009).
The Idaho appellate courts have followed the United States Supreme Court's decision in
Celotex, which stated:
Summary judgment procedure is properly regarded not as a disfavored procedural
shortcut, but rather as an integral part of the Federal Rules as a whole, which are
designed "to secure the just, speedy and inexpensive determination of every
action." ... Rule 56 must be construed with due regard not only for the rights of
persons asserting claims and defenses that are adequately based in fact to have
those claims and defenses tried to a jury, but also for the rights of persons
opposing such claims and defenses to demonstrate in the manner provided by the
Rule, prior to trial, that the claims and defenses have no factual basis.
Id. at 327, 106 S.Ct. at 2555 (citations omitted); see Win ofMichigan, Inc. v. Yreka United, Inc.,
137 Idaho 747, 53 P.3d 330 (2002); Thomson v. City of Lewiston, 137 Idaho 473, 50 P.3d 488
(2002).
A party against whom a summary judgment is sought cannot merely rest on his pleadings
but, when faced with affidavits or depositions supporting the motion, must come forward by way
of affidavit, deposition, admissions or other documentation to establish the existence of material
issues of fact, which preclude the issuance of summary judgment. Anderson v. Hollingsworth,
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136 Idaho 800, 41 P.3d 228 (2001); Baxter v. Craney, 135 Idaho 166, 16 P.3d 263 (2000). The
non-moving party's case, however, must be anchored in something more than speculation, and a
mere scintilla of evidence is not enough to create a genuine issue of fact. Wait v. Leavell Cattle,

Inc., 136 Idaho 792, 41 P.3d 220 (2001).
The moving party is entitled to judgment when the non-moving party fails to make a
sufficient showing as to the essential elements to which that party will bear the burden of proof
at trial. Primary Health Network, Inc. v. State, Dept. of Admin., 137 Idaho 663, 52 P.3d 307
(2002). Facts in dispute cease to be "material" facts when the plaintiff fails to establish a prima
facie case. Post Falls Trailer Park v. Frede kind, 131 Idaho 634, 962 P .2d 1018, (1998). In such
a situation, there can be no genuine issue of material fact, since a complete failure of proof
concerning an essential element of the non-moving party's case necessarily renders all other
facts immaterial. Id
III. DISCUSSION

The Huskinsons filed this action to quiet title to the Disputed Property in themselves.
The Nelsons assert they are the owners of the Disputed Property because: "The fence line
between the Nelson and Huskinson properties constitutes a boundary by agreement."
Defendant's Brief at 5.
The Nelsons also assert that: "Boundary by agreement consists of two elements: (1) an
uncertain or disputed boundary; and (2) a subsequent agreement fixing the boundary." Id.
Finally, Nelsons assert that evidence of a long established fence creates two
presumptions:
For nearly a century it has been the law of this state that evidence of a long
established fence creates two presumptions. First, when a fence line has been
erected, and then coterminous landowners have treated that fence line as fixing
the boundary between their properties "for such a length of time that neither ought
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to be allowed to deny the correctness of its location" the law presumes an
agreement fixing that fence line as the boundary. Johnson, 131 Idaho at 523, 960
P.2d at 744 (citing Edgeller v. Johnston, 74 Idaho 359,365,262 P.2d 1006, 1010
(1953)); see also Cox, 137 Idaho at 494-95, 50 P.3d at 989-90; Cameron, 130
Idaho at 901, 950 P.2d at 1240; Wells v. Williamson, 118 Idaho 37, 41, 794 P.2d
626, 630 (1990); Beneficial Life Ins. Co. v. Wakamatsu, 75 Idaho 232, 241, 270
P.2d 830, 835 (1954); Woll v. Costella, 59 Idaho 569, 577, 85 P.2d 679, 682
(1938); O'Malley v. Jones, 46 Idaho 137, 141, 266 P. 797, 798 (1928); Bayhouse
v. Urquides, 17 Idaho 286, 298-98 105 P. 1066, 1068-70 (1909). Second, coupled
with the long existence and recognition of a fence as a boundary, "the want of any
evidence as to the manner or circumstances of its original location, the law
presumes that it was originally located as a boundary by agreement because of
uncertainty or dispute as to the true line." Beneficial Life Ins. Co., 75 Idaho at
241, 270 P.2d at 835.
Luce v. Marble, 142 Idaho 264, 271-72, 127 P.3d 167, 174-75 (2005).
The foregoing presumptions apply only as between coterminous land owners who erected
the fence. Id "These presumptions can be rebutted by contrary evidence." Flying Elk
Investment, LLC v. Cornwall, 2010 WL 1643971. Thus, a boundary by agreement can arise
"where a fence is treated as the property line for a number of years, there is not information
about why the fence was built, and no evidence to disprove that the fence was intended to be a
boundary." However, "a period oflong acquiescence is not sufficient to overcome clear
evidence of a lack of agreement." Griffin v. Anderson, 144 Idaho 376,378, 162 P.3d 755,757
(2007).

If the fence was erected on or before June 19,1947, it would not have been erected
between coterminous landowners and the presumptions would not apply.
"An inference is simply a fact derived from other facts. A reasonable inference is a
rational and logical conclusion drawn from established facts, when such facts are viewed in light
of common knowledge or experience. Smith v. Praegitzer, 113 Idaho 887, 749 P.2d 1012 (Ct.
App, 1988) .... " D. Craig Lewis, Idaho Trial Handbook§ 12.2 (1995).
In his affidavit, Norman B. Erickson states:
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1. I was born and raised in Archer, Idaho, and have lived here most of my life. I
was born inllll
2. I remember swimming in the canal located on the eastern edge of the property now
owned by Lynn Nelson when the property was owned by Mr. Charles 0. Jeppson.
3. I remember that the property to the east of the ditch was in pasture and had cattle on it.
The property to the west of the ditch was being farmed.
Affidavit of Norman B. Erickson at 1.

Mr. Erickson's affidavit relates to a time when both parcels of property were owned by
Mr. Jeppson. That would have been on or before June 19, 1947.
At the time referred to by Mr. Erickson, cattle were being grazed on the property east of
the canal, and the property west of the canal was being farmed. It is reasonable to infer that: (1)
Mr. Jeppson would not want the cattle to have access to the farm ground; (2) the canal would not
prevent the cattle from having access to the farm ground; and (3) the fence must have been
constructed while both parcels of ground were under common ownership.
Nelsons acknowledged the fence must have been erected while both parcels of ground
were under common ownership stating the: "fence line dividing the Defendants' property from
the Plaintiffs' property, has been in place since at least 1947 when the Defendants' property was
originally acquired by Defendants' grandfather from Henry Erickson .... " Answer and
Counterclaim at 4-5. Defendants' grandfather acquired his property on June 20, 1947.
In this case the evidence shows that the fence was built while the Nelson's and the
Huskinson's properties were under common ownership by the Jeppsons. Further, Mr. Ericson's
affidavit presents evidence from which this Court concludes that the fence was not intended to be
a boundary. Therefore a boundary by agreement was not created.
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IV. CONCLUSION

The Huskinson's Motion for Summary Judgment should be granted.
The Nelson's Motion for Summary Judgment should be denied.

'3 ..-.:,..
DATED this _ _ day of August 2010.

~ ii-~

GREGORYS.ANDERSON
District Judge
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copy of the foregoing document upon the parties listed below by mailing, with the correct
postage thereon; by causing the same to be placed in the respective courthouse mailbox; or by
causing the same to be hand-delivered.
Hyrum Erickson
RIGBY, ANDRUS & RIGBY, CHARTERED

25 North Second East
Rexburg, ID 83440
C. Timothy Hopkins
Sean J. Coletti
HOPKINS RODEN CROCKETT HANSEN & HOOPES, PLLC

P.O. Box 51219
Idaho Falls, ID 83405

Marilyn Rasmussen
Clerk of the District Court
Madison County, Idaho

MEMORANDUM DECISION RE: MOTIONS FOR
SUMMARY JUDGMENT
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MEMORANDUM DECISION RE: MOTIONS FOR
SU1\1MARY JUDGMENT
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF MADISON

)
)
)
Plaintiffs,
)
)
vs.
)
)
LYNN C. NELSON, JR. AND JANA
)
NELSON, a married couple;
)
)
Defendants.
)
_______________)
JEBB HUSKINSON AND BRANDIE
HUSKINSON, a married couple,

Case No. CV-10-82
JUDGMENT RE: MOTIONS FOR
SUMMARY JUDGMENT

This cause having come before this Court pursuant to Nelson's Motion for Summary
Judgment filed April 9, 2010, and Huskinson's Motion for Summary Judgment filed May 28,
201 O; this Court being fully advised in the premises, and good cause appearing,
NOW, THEREFORE:
The Huskinson's Motion for Summary Judgment is granted.
The Nelson's Motion for Summary Judgment is denied.

DATED this

~ ,..&. day of August 2010.

~

,l '

~

GREGORYS:ANDERSON
District Judge

JUDGMENT RE: MOTIONS FOR SUMMARY
JUDGMENT
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JDGMENT-1
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CERTIFICATE OF SERVICE

t

day of August 2010, I did send a true and correct
I hereby certify that on this
copy of the foregoing document upon the parties listed below by mailing, with the correct
postage thereon; by causing the same to be placed in the respective courthouse mailbox; or by
causing the same to be hand-delivered.
Hyrum Erickson
RIGBY, ANDRUS & RIGBY, CHARTERED
25 North Second East
Rexburg, ID 83440

C. Timothy Hopkins
Sean J. Coletti
HOPKINS RODEN CROCKETT HANSEN & HOOPES, PLLC

P.O. Box 51219
Idaho Falls, ID 83405

Marilyn Rasmussen
Clerk of the District Court
Madison County, Idaho
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JUDGMENT
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DGMENT-2
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'

SEP i 5 20IO

j[1

.______J

I MADISON COUNrt
HOPKINS RODEN CROCKETT
HANSEN & HOOPES, PLLC
C. Timothy Hopkins, ISBN 1064
Sean J. Coletti, ISBN 7199
428 Park Avenue
P.O. Box 51219
Idaho Falls, ID 83405-1219
Telephone: 208-523-4445
Counsel for Defendants

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF MADISON
JEBB HUSKINSON and BRANDIE
HUSKINSON, a married couple,

Case No. CV-2010-82
NOTICE OF APPEAL

Plaintiffs-Respondents,
Fee Category: IAR 23(a)(l)
Fee: $101.00

v.
LYNN C. NELSON, JR. and JANA
NELSON, a married couple,
Defendants-Appellants.
TO:

THE ABOVE NAMED RESPONDENTS, Jebb Huskinson and Brandie
Huskinson, the RESPONDENTS' ATTORNEY, Hyrum Erickson, Esq.,
and the CLERK OF THE ABOVE-ENTITLED COURT:
NOTICE IS HEREBY GIVEN THAT:
1.

The above named Appellants, Lynn C. Nelson, Jr. and Jana Nelson

(hereinafter "Appellants"), appeal against the above named Respondents to the Idaho
Supreme Court from the final iud1nnent including the following Order made and entered
NOTICE OF APPEAL
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.-,
•

in the above entitled action, the Honorable Gregory S. Anderson, District Judge,
presiding: Judgment Re: Motions for Summary Judgment, dated August 4, 2010.
2.

That the Appellants have a right to appeal to the Idaho Supreme

Court and the judgment described in Paragraph I above is an appealable order under and
pursuant to Rule l l(a)(l) of the Idaho Appellate Rules. This appeal is taken upon matters
of law and upon matters of fact.
3.

A preliminary statement of the issues on appeal which the Appellants

intend to assert; provided, any such list of issues on appeal shall not prevent the
appellants from asserting other and additional issues, is as follows: Did the District Court
err in granting the Respondents' Motion for Summary Judgment, made pursuant to Rule

56?
4.

That no order has been entered sealing any portion of the record.

5.

That Appellants request the preparation of a reporter's standard

transcript as defined in the Idaho Appellate Rules, Rule 25(c), in both hard copy and
electronic format.
6.

That Appellants request the following documents to be included in

the Clerk's Record in addition to those documents automatically included under Idaho
appellate Rules, Rule 28:
A.
April 12, 201 0;

NOTICE OF APPEAL
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Defendants' Motion for Summary Judgment, submitted on

B.

Defendants' Brief in Support of Motion for Summary

Judgment, submitted on April 12, 2010;
C.

Affidavit of Ada Greene, submitted on April 12, 2010;

D.

Affidavit of Stanley Sutton, submitted on April 12, 2010;

E.

Affidavit of Lynn C. Nelson, submitted on April 12, 2010;

F.

Affidavit of Glenna McCulloch, submitted on April 12, 201 O;

G.

Affidavit of Blair Grover, submitted on May 5, 2010;

H.

Affidavit of Jebb Huskinson, submitted on May 28, 201 O;

I.

Affidavit of Norman B. Erickson, submitted on May 28,

J.

Reply Brief in Support of Defendants' Motion for Summary

2010;

Judgment and in Opposition to Plaintiffs' Motion for Summary Judgment, submitted on
June 22,201 O;
7.

I certify:
A.

That a copy of this Notice of Appeal has been served on each

reporter of whom a transcript has been requested as named below at the address set out
below:
Karen Konvalinka
Court Reporter
605 N. Capital Ave.
Idaho Falls, ID 83402
B.

That the Clerk of the District Court has been paid the

estimated fee for preparation of the Reporter's Transcript.
NOTICE OF APPEAL
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J
C.

That the estimated fee for preparation of the Clerk's

Record has been paid.
D.

That the appellate filing fee has been paid.

E.

That service has been made upon all parties required to be

served pursuant to Rule 20, Idaho Appellate Rules.

DA TED THIS /

t/~

day of September, 20 l 0.
HOPKINS RODEN CROCKETT
HANSEN & HOOPES, PLLC

B4 /7 flj/ ~
C. Timothy Hopkins
A ttomeys for Appellants

NOTICE OF APPEAL
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CERTIFICATE OF SERVICE BY MAIL, HAND DELIVERY,
FACSIMILE OR ELECTRONIC MAIL TRANSMISSION
I hereby certify that a true and correct copy of the foregoing document was
on this date served upon the persons named below, at the addresses set out below their
name, either by mailing, hand delivery, telecopying or emailing to them a true and correct
copy of said document in a properly addressed envelope in the United States mail,
postage prepaid; by hand delivery to them; or by facsimile or email transmission.
DATED this /lf-t"-day of September, 2010.

Hyrum Erickson, Esq.
Rigby, Andrus & Rigby, Chtd.
25 North Second East
Rexburg, ID 83440
Hon. Gregory S. Anderson
605 N. Capital Ave.
Idaho Falls, ID 83402

•

D
D
D

D

•
D
D

Karen Konvalinka
Court Reporter
605 N. Capital Ave.
Idaho Falls, ID 83402

NOTICE OF APPEAL
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D

•
D
D

U.S. Mail
Hand Delivery
Facsimile
Email
U.S. Mail
Hand Delivery
Facsimile
Email
U.S. Mail
Hand Delivery
Facsimile
Email
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRIC
STATE OF IDAHO, IN AND FOR THE COUNTY OF MADISQ'NWIS0N cou:;yy ------1
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..............
,__ __ _

JEBB HUSKINSON and BRANDIE
HUSKINSON, a married couple
Plaintiff-Respondents

vs
LYNN C NELSON, JR and JANA
NELSON, a married couple
Defendants-Appellants

)
)
)
)
)
)
)
)
)
)
)

SUPREME COURT NO.
CASE NO. CV-2010-82

5 gf}~
~
c:::)

CLERK'S CERTIFICATE OF
APPEAL

~

-0

N
0

APPEAL FROM: 7th Judicial District Madison County
HONORABLE Gregory S. Anderson PRESIDING
CASE NO. FROM COURT: CV-2010-82
ORDER OF JUDGMENT APPEALED FROM: Judgment RE: Motions for Summary
Judgment, dated August 4, 2010
ATTORNEY FOR APPELLANT: C. Timothy Hopkins, HOPKINS RODEN CROCKETT
HANSEN & HOOPES, PLLC, PO Box 51219, Idaho Falls, ID 83405-1219
ATTORNEY FOR THE RESPONDENT: Hyrum Erickson, RIGBY, ANDRUS & RIGBY,
25 North Second East, Rexburg, ID 83440
APPEALED BY: LYNN C NELSON, JR and JANA NELSON
APPEALED AGAINST: JEBB HUSKINSON and BRANDIE HUSKINSON
NOTICE OF APPEAL FILED: SEPTEMBER 15, 2010
AMENDED NOTICE OF APPEAL FILED: NA
NOTICE OF CROSS-APPEAL FILED: NA
AMENDED NOTICE OF CROSS-APPEAL FILED: NA
APPELLATE FEE PAID: YES
RESPONDENT OR CROSS RESPONDENT'S REQUEST FOR ADDITIONAL RECORD:
NA
WAS DISTRICT COURT REPORTER'S TRANSCRIPT REQUESTED?: YES
IF SO, NAME OF REPORTER and RSTIMATED NUMBER OF PAGES: KAREN
KONV ALINKA, 605 North Capital Ave., Idaho Falls, ID 83402, LESS THAN 100
Dated thi&"7 day o ~ 2010
Marilyn R. Rasmussen
BY~~
DEPUTY CLERK

CLERK'S CERTIFICATE OF APPEAL
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Hyrum Erickson, ISBN 7688
RIGBY, ANDRUS & RIGBY, Chartered
Attorneys at Law
25 North Second East
Rexburg, Idaho 83440
Telephone: 208-356-3633

SEP 2 2 2010

MADISON COUNTY_

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO IN AND FOR THE COUNTY OF MADISON

JEBB HUSKINSON AND BRANDIE
HUSKINSON, a married couple,
Plaintiff/Respondent
V.

LYNN C. NELSON, JR. AND JANA
NELSON, a married couple;
Defendant/Appellant

)
)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV-2010-82

REQUEST FOR ADDITIONAL
RECORD

TO: THE ABOVE NAMED APPELLANTS AND THE PARTY'S ATTORNEY,
AND THE CLERK OF THE ABOVE ENTITLED COURT.
NOTICE IS HEREBY GIVEN, that the Respondent in the above entitled proceeding hereby
requests pursuant to Rule 19, I.A.R., the inclusion of the following material in the clerk's record
in addition to that required to be included by the l.A.R. and the notice of appeal.
1.

Brief in Support of Plaintiff's Motion for Summary Judgment, submitted May 28, 2010.

2.

Plaintiff's Answering Brief in Opposition to Defendant's Motion for Summary Judgment,
submitted June 24, 2010.

REQUEST FOR ADDITIONAL RECORD
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3.

Reply Brief in Support of Plaintiffs Motion for Summary Judgment, submitted June 1,
2010.

I certify that a copy of this request was served upon the clerk of the district court and upon all
parties required to be served pursuant to Rule 20.
DATED this

2/

5r
day of September, 2010.

yr

Erickson

CERTIFICATE OF SERVICE BY MAIL, HAND DELIVERY
ORFACSIMILE TRANSMISSION
I hereby certify that a true and correct copy of the foregoing document was on this date
served upon the persons named below, at the addresses set out below their name, either by mailing, hand delivery or by telecopying to them a true and correct copy of said document in a
properly addressed envelope in the United States mail, postage prepaid; by hand delivery to
them; or by facsimile transmission .
DATED this

U

.J-

day of September, 2010.
RIGBY ANDRUS & RIGBY, Chartered

·~e~
Hy

[1/J Mail

C. Timothy Hopkins
Hopkins Roden
P.O. Box 51219
Idaho Falls, ID 83405

oFnTTF'-1.T lj'O-U A nnTTTON AL

rickson

[
[
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] Hand Delivery
] Facsimile

In the Supreme Court of the State of Idaho

JEBB HUSKINSON and BRANDIE
HUSKINSON, a married couple,
Plaintiffs-Respondents,

v.

)
)
)
)
)

)

LYNN C. NELSON, JR. and JANA NELSON,
a married couple,
Defendants-Appellants.

ORDER SUSPENDING APPEAL
Supreme Court Docket No. 38066-2010
Madison County Docket No. 2010-82

)
)
)
)
)

The Notice of Appeal in the above captioned matter filed in this Court , requested
that a Reporter's Transcript be prepared. However, the Notice of Appeal failed to comply with
Idaho Appellate Rule 17 in that it did not specifically list the date(s) and title(s) of the hearing(s)
required to be transcribed for purposes of this Appeal: therefore, good cause appearing,
IT HEREBY IS ORDERED that Appellant shall file an AMENDED NOTICE OF
APPEAL which complies with Idaho Appellate Rule 17, and shall specify the date(s) and title(s)
title of the hearing(s) required to be transcribed for purposes of this Appeal.
IT FURTHER IS ORDER that Appellant shall serve the Reporter(s) with a copy of
the Amended Notice of Appeal and shall indicate in the Amended Notice of Appeal which
reporter(s) was served.
IT FURTHER IS ORDERED the Amended Notice of Appeal shall be filed with the
District Court within fourteen (14) days from the date of this Order. In the event an Amended
Notice of Appeal is not filed, this appeal may proceed on the Clerk's Record ONLY.
IT FURTHER IS ORDERED that this appeal is SUSPENDED until further notice.

ORDER SUSPENDING APPEAL
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h

:066-2010

day of September 2010.

jvstephen W. Kenyon,
cc:

Counsel of Record
District Court Clerk
District Court Reporter

ORDER SUSPENDING APPEAL
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HOPKINS RODEN CROCKETT
HANSEN & HOOPES, PLLC
C. Timothy Hopkins, ISBN 1064
Sean J. Coletti, ISBN 7199
428 Park A venue
P.O. Box 51219
Idaho Falls, ID 83405-1219
Telephone: 208-523-4445
Counsel for Defendants

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
ST ATE OF IDAHO, IN AND FOR THE COUNTY OF MADISON
JEBB HUSKINSON and BRANDIE
HUSKINSON, a married couple,

Case No. CV-2010-82
Supreme Court Docket No. 38066-2010

Plaintiffs-Respondents,
V.

AMENDED NOTICE OF APPEAL

LYNN C. NELSON, JR. and JANA
NELSON, a married couple,
Defendants-Appellants.
TO:

THE ABOVE NAMED RESPONDENTS, Jebb Huskinson and Brandie
Huskinson, the RESPONDENTS' ATTORNEY, Hyrum Erickson, Esq.,
and the CLERK OF THE ABOVE-ENTITLED COURT:
NOTICE IS HEREBY GIVEN THAT:
1.

The above named Appellants, Lynn C. Nelson, Jr. and Jana Nelson

(hereinafter "Appellants"), appeal against the above named Respondents to the Idaho
Suoreme Court from the finfll i11rlampnt ,n,..li1ding the following Order made and entered
AMENDED NOTICE OF APPEAL
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in the above entitled action, the Honorable Gregory S. Anderson, District Judge,
presiding: Judgment Re: Motions for Summary Judgment, dated August 4, 2010.
2.

That the Appellants have a right to appeal to the Idaho Supreme

Court and the judgment described in Paragraph 1 above is an appealable order under and
pursuant to Rule l l(a)(l) of the Idaho Appellate Rules. This appeal is taken upon matters
of law and upon matters of fact.
3.

A preliminary statement of the issues on appeal which the Appellants

intend to assert; provided, any such list of issues on appeal shall not prevent the
appellants from asserting other and additional issues, is as follows: Did the District Court
en in granting the Respondents' Motion for Summary Judgment, made pursuant to Rule
56?
4.

That no order has been entered sealing any portion of the record.

5.

That Appellants request the preparation of a reporter's transcript, in

both hard copy and electronic format, for the hearing on the parties' cross-motions for
summary judgment, held on July 8, 2010.
6.

That Appellants request the following documents to be included in

the Clerk's Record in addition to those documents automatically included under Idaho
appellate Rules, Rule 28:
A.

Defendants' Motion for Summary Judgment, submitted on

April 12, 2010;

AMENDED NOTICE OF APPEAL
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B.

Defendants' Brief in Support of Motion for Summary

Judgment, submitted on April 12, 2010;

C.

Affidavit of Ada Greene, submitted on April 12, 2010;

D.

Affidavit of Stanley Sutton, submitted on April 12, 2010;

E.

Affidavit of Lynn C. Nelson, submitted on April 12, 2010;

F.

Affidavit of Glenna McCulloch, submitted on April 12, 201 O;

G.

Affidavit of Blair Grover, submitted on May 5, 2010;

H.

Affidavit of Jebb Huskinson, submitted on May 28, 2010;

I.

Affidavit of Norman B. Erickson, submitted on May 28,

J.

Reply Brief in Support of Defendants' Motion for Summary

2010;

Judgment and in Opposition to Plaintiffs' Motion for Summary Judgment, submitted on
June 22, 2010;
7.

I certify:
A.

That a copy of this Amended Notice of Appeal has been

served on each reporter of whom a transcript has been requested as named below at the
address set out below:
Karen Konvalinka
Court Reporter
605 N. Capital Ave.
Idaho Falls, ID 83402
B.

That the Clerk of the District Court has been paid the

estimated fee for nrenarntion of thP R pnnrter' s Transcript.
AMENDED NOTICE OF APPEAL
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C.

That the estimated fee for preparation of the Clerk's

Record has been paid.
D.

That the appellate filing fee has been paid.

E.

That service has been made upon all parties required to be

served pursuant to Rule 20, Idaho Appellate Rules.
DATED T H I S £ day of September, 2010.
HOPKINS RODEN CROCKETT
HANSEN & HOOPES, PLLC

Bf/2.. 17 ';; 1 I h-u---::,
C. Timothy Hopkin

Attorneys for Appellants

AMENDED NOTICE OF APPEAL
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CERTIFICATE OF SERVICE BY MAIL, HAND DELIVERY,
FACSIMILE OR ELECTRONIC MAIL TRANSMISSION
I hereby certify that a true and correct copy of the foregoing document was
on this date s'erved upon the persons named below, at the addresses set out below their
name, either by mailing, hand delivery, telecopying or emailing to them a true and correct
copy of said document in a properly addressed envelope in the United States mail,
postage prepaid; by hand delivery to them; or by facsimile or email transmission.
DATED this~~ay of September, 2010.

Sean J. Coletti

Hyrum Erickson, Esq.
Rigby, Andrus & Rigby, Chtd.
25 North Second East
Rexburg, ID 83440

•

Hon. Gregory S. Anderson
605 N. Capital Ave.
Idaho Falls, ID 83402

0

0
0

0

•
0

0

Karen Konvalinka
Court Reporter
605 N. Capital Ave.
Idaho Falls, ID 83402
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D

•
D
D

U.S. Mail
Hand Delivery
Facsimile
Email
U.S. Mail
Hand Delivery
Facsimile
Email
U.S. Mail
Hand Delivery
Facsimile
Email

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR MADISON COUNTY
)
)
)
)
PLAINTIFFS)
RESPOl\IDENTS
)
vs
)
)
LYNN C NELSON JR and JANA NELSON )
a married couple
)
DEFENDANTS)
APPELLANTS
)
)
JEBB HUSKINSON and BRANDIE
HUSKINSON, a married couple

SUPREME COURT NO. 38066
CASE NO. CV-2010-82
CERTIFICATE OF EXHIBITS

I, Gwen Cureton, Deputy Clerk of the District Court of the Seventh Judicial District
of the State of Idaho, in and for Madison County, do hereby certify that the following is a list of the
exhibits, offered or admitted and which have been lodged with the Supreme Court or retained as
indicated:
SENT/RETAINED

NO.
DESCRIPTION
NONE

IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of the
, 2011.
said Court this
day of

l HEREBY CERTIFY THE

KIMHMUIR
CLERK OF THE DISTRICT COURT

FORE1:;r)!NG
TO BE A TRUE AND COR·

RECT COPY OF THE omGINAL ON FILE iN MY

OFFICE.

Madison
Auditor and Recorder.
Clerk of the District Court

Deputy Clerk

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF MADISON
JEBB HUSKINSON and BRANDIE

)

HUSKINSON, a married couple

)

)
)
vs
)
)
LYNN C NELSON, JR and JANA NELSON)
a married couple
)
DEFENDANTS)
)
APPELLANTS

PLAINTIFFSRESPONDENTS

CLERK'S CERTIFICATE
SUPREME COURT NO. 38066
CASE NO. CV-2010-82

I, Kim H. Muir, Clerk of the District Court of the 7th Judicial District of
the State of Idaho, in and for the County of Madison, do hereby certify that the foregoing
Clerk's Record in the above entitled cause was compiled and bound under my direction
and contains true and correct copies of all pleadings, documents and papers designated to
be included under Rule 28, IAR, the Notice of Appeal, any Notice of Cross Appeal, and
any additional documents requested to be included.
I further certify that all documents, x-rays, charts and pictures offered or admitted
as exhibits in the above entitled cause, if any, will be duly lodged with the Clerk of the
Supreme Court with any Reporter's Transcript and the Clerk's Record (except for
exhibits, which are retained in the possession of the undersigned), as required by Rule 31
of the Appellate Rules.
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of
said Court thi~;t day of
h , 2011.

K

KIMHMUIR
CLERK OF THE DISTRICT COURT

Deputy Clerk

-

By

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF MADISON

JEBB HUSKINSON and BRANDIE
· HUSKINSON, a married couple
PLAINTIFFS-RESPONDENTS

vs

)
)
)
)
)
)

)

)
LYNN C NELSON JR and JANA NELSON )
a married couple
)
)
DEFENDANTS-APPELLANTS
)

CERTIFICATE OF SERVICE
CASE NO. CV-2010-82
SUPREME COURT NO. 38066

I, Gwen Cureton, Deputy Clerk of the District Court of the Seventh Judicial District of
the State of Idaho, in and for the County of Madison, do hereby certify that I have
personally served or mailed, by United States Mail, postage prepaid, one copy of the
Clerk's Record and any Reporter's Transcript to each of the parties or their Attorney of
Record as follows:
Hyrum Erickson
RIGBY ANDRUS & RIGBY
25 North Second East
Rexburg, ID 83440

C Timothy Hopkins
HOPKINS RODEN CROCKETT
HANSEN & HOOPES
PO Box 51219
Idaho Falls, ID 83405-1219

ATTORNEY FOR RESPONDENTS

ATTORNEY FOR APPELLANTS

IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of
the said Court this;) day of ~
<-Q , 2011

la

KIMHMUIR
CLERK OF THE DISTRICT COURT

Deputy Clerk

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR MADISON COUJ~TY

JEBB HUSKINSON and BRANDIE
HUSKINSON, a married couple

)
)
)
PLAINTIFFS)
RESPONDENTS
)
)
)
)
vs
)
)
LYNN C NELSON, JR and JANA NELSON)
a married couple
)
)
)
DEFENDANTS)
APPELLANTS

SUPREME COURT NO.38066
CV-2010-82
NOTICE OF LODGING OF
REPORTER'S TRANSCRIPT
AND CLERK'S RECORD

e

Notice is hereby ~iven that onl 0
;).__
2011, the Clerk's Recor~
Reporter's Transcriptf1 in the above-referenced appeal was lodged with the District
Court Clerk.
'
The parties shall have twenty-eight (28) days from the date of service of the
appeal record to file any objections, together with a Notice of Hearing, with the District
Court. If no objection is filed, the record will be deemed settled and will be filed with the
Supreme Court.
If there are multiple (Appellants) (Respondents), I will serve the record, and any
transcript, upon the parties upon receipt of a stipulation of the parties, or court order
stating which party shall be served. If no stipulation or order is filed seven (7) days, I will
serve the party whose name appears first in the case title.

CERTIFICATE
I HEREBY CF ~IF( THE
fOREGOl~!G INSTRUMENT
TO BE t.. 1 R JE ,~,.;j COR-

RECT L:CPY .~ l ,·::-. ORIG·
:NAL C}I\
. :i, it i
OF . -·

DATE

K1:n h :i ,,ir
Madison Cot ·· ":J Clerk,
Auditor ,,id i{E>cNder.
Clerk of tht Ji· :rict Court

By___;#Deputy

KIMHMUIR
Clerk of the District Court

By~~--------Deputy Clerk

